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PREFACE TO THE FIRST EDITION 


111 iny t^tuiiy of Hindu h\\\, J have worked on tlie follow- 

in<^ «HSMiii|»rio?is : 

L That 1 h(‘ Mitak'Oiani is to he read as one w hole. 

Thai it is 1o he rend as only one —though a. most important 
one—among tin* many works of the Mitakshara school. 

*1. 'i'liat tin* Mitaksliara system is to l»e studied as ])art of the 
general liindn sy.st<‘iti of religion and philosophy. And 

d. Thai Wi* sluHthl ayiproa.eh our writias on the Dharma- 
Siiaslra with respet t. VV^hieli nutans that we should regard 
tin* Hindu system of jurisjinidence as one eornplete wholt*, 
(containing, a\ ithin ilself. all principles and ideas necessary 
lor tlie solution of any legal problem presented by the* 
]liniiN socjely. d'o import an idea from foreign jiirLspru- 
den(c<‘ fi)!* ilie solution of any problem of Hindu law' would 
be to show disresyiect for the great w riters on the Oharma- 
•Siiastrii. 


When, turning from the Anglo - Indian text-books of 
Hindu law to the original texts, I l)Cgan to put into practice the 
fourlli ine.xim, i felt like one Jed Iron) a well-lit and orderly 
ehambt'r into a. dark cave. I found the Sanskrit texts professing 
to deal with the law of inheritanee and partition, joint family 
and self ac(|uisition, with no idea of survivorship^ succession, 
copareenary (in the narrowx^r sense) or representation. There 
was no devolution nr rolling down of property from the ancestor 
to the heir. The instnimejits of Sanskrit jurists for dealing with 
tlie various pJienornena of property, including jura in re otiena, 

I In the Anglo-Hindu sense. 
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\\t*n* no TTiorc than tlu* ideas of ‘a(^l of a(M{iiisition\ ‘ownership’, 
•ohstniction’, and ‘identity of the father vvitli the son’. Kveii 
Daya or heritage was a mere seeoiuiary idea: it was f>ro]»erty 
wJiieh had hi'eome one's own on aeeounl of one's ivlation to the 
owner. Dim and eonfnsed as everytliing a])peared to lie, as 
months passed, things Ix'gan to ]>eeome clearer and tdearer, 
until at last .1 was ama/xal to iind tliat my lirst feeling as of 
one enti'ring from a bright eliaraher into a dark eave was iliie to 
tJie very ]>rillianee of the light that was illuminating the work 
(d'the Hindu jurists, and that ingoing to their works from 
Anglo-Indian test hooks, the transit i(»n had heen from (oiifiisioii 
to order, from flarkness to light. 

Tlie Mitakshara th«‘ory is older than the Afitakshara. 
Nay, it is older than any work on the Dhuriria-Shastra. The 
Alilakshara. was written between lt»70 ainl I HM) A. D.; and our 
ohh'St work on lire Dharma'Shaslra, namely the Dharma-Suti-ii 
of (taiUaina, was emiijiostMl between thK) anti 4h0 B. (?. But 
w*‘ find the w inde Miiakshara theory prc'supposed in a Sutra of 
Panini.-’ wlio wn»te in JSlMl B. (’. J*anini wnde on grammar 
and it is evident that lire theory must havi* originated before 
Panini. 'Fhe great merit tif Vijinneshwara’s work was that he 
insisted on the seenlar nature c»f the institution of projierty and 
indi<*.ated that the Smritis (whieh term irieludes the Dharma- 
Sulr.is) had Jiad ii<i hand in the making of the la w of jiroperty. 
'^riie Smritis f(uind tlu‘ law existing fully develc»])ed in tlie 
sociely ami redmaal some <»f the rules as to irropert}' to writing 
and ])reserverl them. In eourse of time, it seems that students 
la^gan to forget t lu‘ pre-Smriti nature of property, and instearl 
ofhioking to the worhl and its transartions as the priiuary 
sonree of pn»|)erty law , trierl to deifuee it from the dicta of the 
Smritis. V'ijnanesliwara appeared at this Juncture and taking 


2 Vide p. 342 infra 
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Jiis fitand on traclitioii, ruailinnod tiio ])r(*-Smriii nature of 
|)ro])i‘rty.'” 

U is Figiiific.Mil thill I his refi.ssi'rt ioii of the |»ro-Smriti 
nature of ]»ro|>C!rly shi^uliMiave eoiue from \'ijiiaiu*sli\vani, it 
Kaiinadii man, writing in Kalyaiiii. the ea])ital of a Kiinnaria 
kiii;j;doiu. 'fo some pass.igis of Smritis whic^Ji prinui facie 
ap|>4‘ared to favour his opponent \s view tliat prO])<*rty of tJic 
lieir arose hy (ju? death of the anta.*s1or, Vijnaneshwiirii ojifioRed 
the iJiiditional fia'iing iiiid usiige in the world itrouinl him that 
heirs ^ot o\\ju rsliij) hy birth. *‘TJie ri;;^hl of stms iind tJie rest’’ 
ilerlitn'd he, ‘ hy birth, is most famiiRir to the w'orld, its cannot 
be denied.”'* 

The r<*(din ^4 and tifidition liiive surv ived in the Xtiniiiida 
country its it lias been tlie hoiui; of proto-Indian culture and 
never (Mimpletely submitted itself to Urn swiiyoftlie Smritis 
and the culture of tlie invadiirj: Aryans. 'fhe word Dayii 
(Jieritage) itself stauiis to be of non-Sanskrit origin iind the 
<'fforts of rliinulavahiiiiii to derive it from the Sanskrit root Da 
(to give) ha ve lieen tin* subject of niiR h advc;rst; criticism by iJie 
writers of the Mitaksluira school, especi.illy by tiie autiior 
of the Viramitrodaya. who beid that tJie word was a 
rudha word, with no traceable etymology or cognate words 
in Sanskrit. TJie word m*ms to be of Drii.vidian origin, being 
derived from tJie root Dan meaning to streteh beyond.'* 
Day a is that property which stretclies itself beyond tlie 
acquirer to all liis relatives. Or, to put the same tiling in the 

3 Ihe author of the VyaYahara-Mayukho calls Vijnuneshwara a 
traditionalist 

Vyavahara-Mayukha Gharpurc s Edition (1914) p. 76. 

4 Colcbruoke : Mitakshara, 1. i. 23. 

5 In Kannada the root gives us the words Dantu, to jump, pass or 
step over, to go beyond, to exceed, to transgress, and Dafiu, ?. 
stretching beyond. 
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ul‘ tlio MitJiksluirn, “Hon* ihr tciin Uay.i (hcniiigo) 
ijiigiiities t iuit wi'dltli wliioh In coiues Mu; |n*o|)rrt>’ ;«not her, 

8(>loly l>y rrason of relation to the owner. ' 1’he twin Kamimia 
wonis, Oclamhc ior body an<l Odainc iur properly, show that 
l h<‘ Itravidians regarded property iis ]»iirt ol’ the personality 
of tlie nwjjor: ajid the word Ottc. iiji’anin;:^ a niortgage or plc »l^.ie, 
iVoin tire root seen in Uru, Onu, niea-rrin^^ to press down, t<» 
subdue, to over-power, to sto]», 1o suppress, iiulieau s that they 
\\<‘re iaiiiiliar witli the idea of Prat ihandha or obstruel ion. The 
share fallen to a eo-lrcir in a parlitiorr was his A//, i. e. his 
tiirld for free operation; Pdl beijig <ieri\ ed fiann the re-ot Pari, 
meaning to move, to run, to lh»w, to proceed, to advance in 
a satisfactory manner, as work etcd’ «l. I). Mayne says 

“The ancicnl Hindu writers give us litlie infermatron a-.; to the 
earlier stages of the law of property. So far as properly coiisisied in laud, 
they found a system in force which had probably cxisicd li>ng before iheir 
ancesU^rs entered the country, and they make little mention of it, unless 
upon points as to which they w'ilncssed or were attempting imuKation*;. 

allusion to the village coparcenary is Found in any pa ^i.agc that { haw 
met. Manu refers to the common pasturage, and the mode ot sett ling 
properly disputes between villagc.s but seems to speak of a slate of things 
when property was held already in scxeraJly.”? 

'fhii.s it is clear tluii individualization of [iroperty Jyacl 
been aecoJiiplisbed before even the Manu ymrit i was wiitteii. 
'riie rule of self-aoquisition may be said to mark tJie comjfjetion 
(»r the evolution of individual property, and VijuaiM .slnvaia 
tells us that the rule hati been established loJig Ufore 

(> Kitlel in his Kannuda-Eiiglish Dictionary derives the w'ord fi-i>m 
Fosu, to divide. But division docs not seem to be the meaning of 
the root involved in Pal; this Ixcomes clear when we note that 
Kittel himself says that Po/means as well ‘joint property' as ‘a 
share in a joint property’. Tor tlie change of ‘r’ in Pari to ‘/' in 
Pal, in the derivation suggested by me compare Pal, jniik, in 
Kannada, with Per milk, in Tiilu. 

7 Hindu Law Seventh £dition-p. 306 Section 236 
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^ ^ljr^avalky^ wrote ami tliat N n-jiiavalkyrrs verfiet^ enuiu iatiii;^ 
lilt; rule were a <lei*.lanitioii urwiuit w iim uliviHl y '’notoriously 
the world.A eon.sideniiion ol' h-gal ii-rms in Kann.olM, some 
of w liieh Inivt? been referred to iibo\<‘, has led lue tri suspect 
that the wliole imiividuaI>(^ommuiia 1 llieory of prujx.rty found 
in the i\Iitakshara is a pro-Aryan theory, ami was a prorJuet of 
the great l)raA idian eivilization. But that is not tlie subject 
of tlie present essay. 

It is said that tiit; mind never forgets. Non-forgctfulness 
appears to be no less cliaraeteristic of the ]\Iitaksliara jurispru- 
flence. With regard 1o tlie ]iist<»ry of pr(»perty in other systems 
of jurisprinienee, it may he said that in them property was 
originally conirnuiiai and is now' indixidual. And tlierc* has 
been such a breach in them l>etw'e<‘n ilie present and tJie past, 
that, says Sir II. S- Maine, “there is a strong a priori 
improbahiliiy of our oblaiiiiiig any elue to the early history of 
pro|H*rty, if we confine our notice to the juopriotary rights of 
individuals'".•' But in the Mitakshara. law, the present is 
coiilinuous with the past and tlie past lias endured in the 
yiresent. IVofurty has here followed, under the guidaiu'e of 
Hindu genius, a. unique course of devolopment. It has become 
thfvroughly individualized without eeasiug to be (‘oinrnunal. 
Troperly vests in the heir without his needing to w ish for and 
await the death of t he ancestor. 

Friends have asked me of wliat use can a stmly of the 
Mitakshara law* be, now’ that there are efforts to supersede it 
by a Hindu ( Vide. 'Hie Mitakshara system is an edifice reared 
up w ith great science and masterly skill. It has served the 
Hindu society and l as heljie^I it to hold its owui against all 
sorts of invading forces for tlie last more iJirTij tJiree thousand 

8 CoJebrooke : Mitakshara 1. i. J4. 

9 Ancient Law p. 152. 

10 Vide chapter XVII, pp. 3S2-97. 
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years. It lias rondut rd to the eeoijoiiiit* safety and self-resjiect 
of woinen and childion l»y providing that <'very person wJio 
enters tlie family eitlier hy liirth or hy inarriaj^e iinniedialely 
gains an interest in llu‘ family property and in the property 
acHpiired hy fuiy ineniber of the family.'* Those uho are 
powerless to prevent llie pulihig down <»f it. may at least be 
allowed to prepan^ a sketeh of it and preserve it. Ami w orth 
j»res<‘rving it is, hecuiise its theory t»f Daya. or Individual- 
Comiuunal Property, w ith its flexible eoiieeption of eoruiminity 
and adjustable ‘ohstnietioir, may yet help ns some way t<»wards 
a solution of tlu* onntliet between Individiialisin and Pommiinisra. 

Chajiter ill [the present Chapter 1\ | explains the nature 
of “Pratibandha ’ <»r “oljstruciion*’ and its funetion in the 
Mitaksliara jiirisprudeiiee. (chapter X | the present Chapter 
X\’ll I states the ^Miiaksliara theory of iiidividual-einnraiinal 
]»roperty and (liaptcr XI (the present ('hapter X\’lll) shows 
its aftplication to the aetiial phenomena of inhoiitanco and 
partition. Chapter V [the f)i*eserit Chapter VIJ indicates tJie 
two arguments on which the tJjeory was souglit to he logic-ally 
supported. 1’iie ])a8Bages from the original texts considered 
in CJiapter JX [the present Chapter XV'| should put the correct¬ 
ness of iho theory propounded in this hook beyond doubt. 

[May i:;. 111451 I. S. P. 


11 Vide Chapter XV11 pp. 381-97 infra 
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All the eha])1(*rs f)i tlie first e»iilioii appear in tliis edition 
also, bill nm<*li new matter has been ineorjiorateil into every one 
o1 them; and seven new ehaplers have beiMi aibhal, ibit the 
JiiiKiamentai 1 hesis of tht^ book has remained iineharijt^ed. The 
])ublie!!.t i<.n in llHiO of the X'ishniisinrili by tlie Ailyar Library 
with the fommenta,ry Vaijayanti «»(“ Xand.i}ai.ndi1a lias been a 
major i veiit after I h(‘ fiubli(‘ation f»f 1 la* iirst c-dit ion; and I am 
^lad to say that impoitant statements wliieh J rnarle in the 
iirst edit ion on the basis of inference ha ve now found siijijiort 
from th<‘ eA[»ress w (»nls of Nandaptuidita. 

Tlie. first edit ion was ^niblishcd on May LI, 111 lb. During 
the first qiiarier of ItMb the iiindn Law nonimitt<‘e was touriinr 
India and examining witriess«\s. I was thinking of appearing 
hefoie the Dommitree and expressing iny viev\s, when 
Shri M. S. Sirdar, JL A, (Oxon) Lar-at-Law and Shrl S. !\L 
Kalyanshetti, ILA., LL.L. Ailvocate. who wen* then the 
IVesidcmt and Seeretary resp€*etively of the Virashaiva Maha- 
Sabha requested me to appear as a w itness on behalf of the 
Maha-Sablia and to ex})laiii to the Coiiiinittee that Virashaivas 
(Lingayats) were not Shudras as lield in some cases. The 
(piestion whether Virashaivas were Shudras had been agitating 
the mini Is of the members of the com in unity for more tliari 
fifty years and my Lither, Ti. Shri 8. D. Fawate. (iS75-L^‘>9) 
B.A . LL.B., Advocate, a Sanskritisi and an authority on the 
Shaiva-Agamas and Virashaiva religion and literature,^ was of 
the oj>inion that Virashaivas were not Shudras and that in fact 
they w'Cre a class by themselves above the varna system (ati- 
varna). 1 myself had not thought about the point when the 

I Pawate, S. D. iVirastiflivo Phiiosophy of the S/ioivogrtmos (1927). Of 

his other writings, one is in Sanskrit and the rest in Kannada. 
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r«MHi**si tVoin tfu* Mfilirt-Salilia raim* to mo. 1. to Sliri Sirdar 
that I r«‘!i ih it, the was not of very u;roat importance; 

furthor, so fm- as family and inlu*ritanor and partition Avcre 
con< i*rnc(i, tliore M «*ro very few points on which the Shiidra law 
difftMod from the law a]>]»licable to Brahmins: the Slmdra law 
allowotl, for instaiioo. iho rernarriaof of widow's and gave a 
sfiare to the ilasiputra, w'ljeiea.s the Brahmin law- did not. 

1 jioinicd out thai ]u^rlia]»s in these respects the Shiidra law 
was nu»ie advaru ed and just than the Brahmin law. 
Sliri Sirdar said that he was not thinking of any 
particular rule ol lav.. “Shudra’’ was a term of contempt 

and abuse and lie was particular that the Lingayats should not 
he called Shudras. I told Sliri Sirdar that 1 winild appear 

liefore the t'oinmittee and argue before tliem that Lingayats 

were not Shudras *ind that they were a class aymrt from the 

v.irna system. J icminded him of my father’s view that even 
under the Mitakshara law we could yirove. on the 
authority of tht^ Shaiva Aganias, that we were not Shudras. 
And I said iJial tliis could and ought to he done, apart 
from the proposed legislation, even under the then e.xisting law . 
I further said that the Mitakshani law as e.\']>ounded in the 
Daya-Vihhaga Bnikaraiia was based mainly on customs yirevailing 
in th‘_* community of all the variias and of people who did not 
belong to any of the varnas, like «)airis; ami that, so far as the 
joint family and inheritance and partition problems were con¬ 
cerned. it w/is essentially just; and that therefore 1 w-as against 
the codification. Shri Sirdar said that the codiHcalion was going 
to come whether people like me opposed it or not, and added 
that 1 could appear before the romrnittee and express ray view's 
agaiihst legislation, but 1 sliould say that if there w'as codification, 
Lingayatft should be placed outside the vania system. I consent¬ 
ed anri appeared before the (’ommittee at Nagpur on Mandi 
l.‘h l9‘lo and expressed rny opposition to codification and argued 
that, if there was codification, Lingayats should be show'n as 
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outside the Varna system/^ The argumen t was accepted and the 
Committee say in their Rejiort p. :iH:-“ViraBhaiva witnesses told 
the Committee that thc}^ should be treated on the same footing 
as Jains and Sikhs, that tliey arc more ancient in origin than 
the Sikhs, tliat they do not re<*(ignise tlie caste system and that 
no doubts sliouid lie thrown upon tlie validity of marriages 
between V^irashaivas, wlu), before convcirsion to V'irasJiaivism, 
belonged to different flindn castes. The eontentijn that 
Virashaivas are not Hindus goes too far, but it may be conceded 
that their tenets are at variance with orthodox Hinduism on 
many points. We conshlcr tiiat in view of the strong sentiment 
felt by the Virashaivas on this matter, it is desirable to meet 
their wishes to the largest extent possible. We have therefore 
mentioned them separately and Hpeeifi«*ally In the definition of 
the expression ‘Hindu’, thereby according t«» them the same 
treatment as to members of the iirahrao-Samaj and Arya- 
Samaj. We liope tliat this will bo found satisfactory by the 
members of this numorous and important comnaunity.*^^ 

I may state hero how rny own interest in the study of 
the Mitakshara law originated. I was a Sub-.Judge at Bijapur 
in 1942 ill tlie second year of my judicial service. A case came 
before me and its facets >vcre short. There were two illiterate 
villagers, a sister and her younger brother. The brother had 
got in his hands a piece of ancestral land, lie was yet unmarried. 
He let out the land to a tenant and then disappeared. The 
suit was brought by the sister for possession of the land from 
the tenant. It may be noted that then the law was not yet 
complicated by any tenancy legislation. It was alleged in the 
plaint that the brother had disajipearcd more than seven 
years before the suit and had not been lieard of since; and bo 
he should be presumed to be dead. The inheritance had 
therefore opened and the sister was his only heir. The 

2 Report of the Hindu Law Commillec, (1947) p. lOO. 

3 Ibid p. 36. 
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defendant contended that the brother was not dead and 
therefore the inlieritance had not opened and so the sister’s 
suit was not tenable. 

At the trial, the sister, on aecoiint f)f her strong and 
motherly love for her brother, was unwilling to utter that he 
was dead and sai<l from the witness box, “I say he is alive but 
not found”. The defendant tlien entered the box and said that 
the brother was filive anil he had seen him in the Bijapur 
bazaar on tlie last bazaar day. 

The qusetion for decision was therefore a simple one, 
whether a sister could claim the property of a living brotlier; 
who according to the sister had disappeared for more than seven 
years aiul liad iK)t been heard of. This brought before me the 
question wliother the death of the ancsestor was necessary for 
a sapratibaiidha heir like a sister to claim the property «s 
against a stranger. When in the context of the case I read the 
very first sentence of the Daya-Vibhaga chapter of the 
Mitakshara, tliC whole Mitaksliara theory of daya flashed upon 
ray mind. 1 developed it and gave a judgment in favour of 
the sister. 1 liad hoped that the didendant would go in appeal. 
But he did not. Then I stmlied further for about tJiree years and 
then puhlislicd the theory in 1945 in the first edition of this 
book. The reception of the book by the world of scliolais and 
judges exceeded my most sanguine hopes and I give as an 
appendix extracts from reviews ancl letters. 

My opposition to codification was mainly in respect of 
the abolition of the right by birth of the son.grandson and great- 
grandson; and I contended that the right protected, not only 
the interests of tlie son, grandson and great-grandson, but also 
indirectly the interests of the daughter and the wife-mother'*; 

4 ibid V. 158 
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further I voiced my opposition to the granting of a share in the 
father's property to the married d.aughter.'’* 1 said that tlie 
(uititliiig of a married daugh'er to a share would bring in the 
son-indaw' hito the family on t'ln almost equal footing with the 
son and poison the w hole structure of the patriarclial family 
and obliterate the distinction between the himilies of the father- 
in-law and the son-in-law. J said that an unmarried daughter 
might be given a one-fourth share of which she should be 
divested on her marriage.^" 

A further ground of my opposition w'as that the principles 
of the Mitakshara, if understood correctly, were, though 
definite yet flexible and Ga])able of meeting all tho requirements 
of the varying phases of the development of the Hindu society. 
J thought therefore that ]Iindu law should grow only by way 
of the judicial process on the basis of the Mitakshara and not 
by way of legislation.'^ 

However, the legislation is now an aecomi)lishsd fact 
and I may add a few words about the significance of this book. 
The opposition to the abolition of the right by birth voiced 
by me and p-.*ople like me lias had its ell’ect and tlie right has 
been retained. Shri S. T. Desai, the learned editor of the 
thirteenth edition of MuUa’s Hindu Law' 1970, commenting 
on Section 6 of the Hindu Succession Act lOofl, says "The 
highest authorities on Hindu law took the view that the 
Mitaksharii coparcenary had lost a number of its characteristics 
and should therefore be abolished. The power of free disposition 
of property is recognised in every system of law^ and it w’as time 
for Hindu law to fall in line. Probably the best solution would 

5 Ibid p. 136 

6 Ibid p. 136. 

7 For instance, see how the MitaKshara principles adapted themselves 

lo the conditions of the devadasi community according lo Mr. 

Ouruswami. Vide pp. 304-8 infra 




Daya-Vibiiaga 


xii 

have been to abolish the ancient legal forrnnlrae of ati(|uisition 
of right by birth and rlevolntion by snrvii orshi/j since the 
logical way was to assimilate the Mitakshara to the Dayabhaga 
in this res[»ect. This coiiltl also have had the merit of etjuable 
treatment of the nearest female heirs of a coparcener and of 
bringing about uniformity in the law in all parts of India. But 
there was some strong sentiment in fav^oiir of the retention of 
the Mitakshara coparcenary even in a.u attenuated form and 
tlie rules laid down in tliis section are a compromise having 
some of the merits and all die demerits which atteiid such 
adjustive legislation’\’^ 

We do not know who tlie Iiighest authodties referred to 
by the learned editor are; am! als<) wJiy “the logical way’* was to 
assimilate the Mitakshara to tlu? Dayabhaga in this respect. 
The Mitakshara was prevailing throughout the coniinent of 
India except Bengal and the Mitaksliara lawyers are more 
logical than the Dayabhaga lawyers; and it would be proper to 
bring the Dayabhaga law into (!onsonance witli the Mitakshara 
law. 


As said by the learned editor “The Act does not abolish 
tlie doctrine of ac(|Uislion of rignt by birth and the right of 
survivorship which are the invariable concomitfuits of the 
Milakshara coparcenary”.The learned editor goes on to say 
that all this wo‘!l “raise some jirobli ms which may not admit of 
logically consistent answers and some anomalous situations 
and vaiying consequences are bound to result. TJieiule laid 
down in the initial part of the section comes attended with 
qualifications and by other rules no less important and it is in 
the light of the provi.so and the explanations and other rules 
of coparcenary law which are not abrogated that the section 

K Mill la, Hindu Low, 13th edition p. 778. 

9 Ibid, 
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id list be construed.”’^ The learned editor goes on to suggest 
some rules of construction and concludes “Modification of the 
coparcenary law as previously applied is obviously intended and 
it is Bubmitte l that in construing tlie section the court will 
not show any indisposition to depart if necessary from the 
strict and narrow meaning of any particular word used in the 
proviso or the explanations and will cive full eifect to the rule 
carved out b}’ the proviso.This means that the course which 
Hindu law will take under the x4ct will not be based on the 
strict meaning of the provisions of the Act. And here I think 
a knowledge of the true Mitakshara theory on the part oi the 
public^ the litigants, the advocates anrl the judges ivill be a not 
inconsiderable influence in interpreting the section and directing 
the course of Hindu law. The seed of the Mitakshara is still 
standing there in the code and may not die out but sprout up 
and grow like the s(‘ed of a banyan-tree. We may yet hope 
that Vijnaneshwara will regain his lost territory and that hope 
is the justification for this second edition of this DayM-Vibhaga 
twenty nine years after the first. 

The Chapters of the book are arranged according to the 
course of the clearing up of ray understanding of the theory, 
which again followed ihe words of Vijnaneshwara himself in the 
Mitakshara in the Daya-Vibhaga Prakarana. But the reader 
may begin with the last two Chapters and then proceed to 
Chapters \'I, XII, XIII and XIV, which will give him a general 
view of the technique and philosophy of the Mitakshara lawyer; 
and then proceed to the other Chapters. 

There now remains a pleasant duty. The further 
research and preparation necessary for the bringing out of this 
second edition would have been impossible but for the facilities 
afforded for the w'ork by a grant to me by the University 

10 /Wdp 779. 

11 /bid p. 780. 
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Grants Comiuission of award under their Sclierae for tho 
Utilization of the Services of Retired Teachers, and I thank the 
CoTumission for it. Throughout the preparation of this second 
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“ The Hindoo Law contains in itself the 
principles of its own exposition.... Nothing 
from any foreign source should be introduced 
into It.. ” 

The Right Hon. Sir Robert Philliroore in 
Bhyah Ram Singh v. Bhyah Ugur Singh (1870 ) 

13 M. I. A. 373. 



CHAPTER I 


INTRODUCTORY 

To a clear understanding of the argument of the book it 
will contribute greatly, 1 think, if 1 state here some of the 
conclusions at which 1 have arrived. In all the text-books of 
Hindu Law, it is stated that under the Mitakshara there are 
two modes of devolution of property, namely, survivorship and 
succession. **The Mitakshara recognises” says Mulla, ‘*two 
modes of devolution of property, namely, survivorship and 
succession. The rule of survivorship applies to joint family 
property; the rules of succession, to property held in absolute 
severalty by the last owner”^. But a study of the Mitakshara 
and the Dayabhaga and the surrounding literature has convinced 
me that under the Mitakshara there are no two modes of 
devolution and that there is only one mode and that mode is 
akin essentially to survivorship and not at all to succession. 
Survivorship is the right of the surviving owner or owners of 
jointly held property to claim the entire property on the death 
of the other joint owner or owners. Succession, on the other 
hand, is where an owner who holds property in severalty dies 
and on his death some other person, who had no rights in the 
property before the death, gets the property left by him as an 
heir. During the life of the ancestor, the heir had no rights 
in the property; in fact the heir could not, during the life of the 
ancestor, claim to be the heir at all. Nemo est heres viventis. 
The chief difference therefore between survivorship and succession 
is this : that in succession the heir who had no rights in the 
ancestor’s property during the life the ancestor, gets the property 
on the death of the ancestor; but in survivorship the 


1. Mulla : Hindu Law 13th Edn. p. 83. 



2 


Daya-Vibhaga 


survivor, even before the death of the person whose property 
he seems to get, is the owner of that property. If A and B are 
two brothers living jointly and owning joint family property and 
then A dies, B’s interest in the property will in a sense be 
augmented and he will get the whole of the property by 
survivorship. But it has to be noted that B will not get any 
property of which lie was not the owner before A*s death. A 
and B, according to the true Mitakshara theory, were, each of 
them, owners of all the joint family property and A was the 
owner of the whole of it and B also was the owner of the whole 
of it.^ A dies and with his death all his rights come to an end 
and B continues as before the owner of the whole property. 
I may note here that the idea that a man may die but his rights 
and duties or some of them may survive him and go to the 
survivor or heir is entirely alien to Hindu lawyers and they 
always thought that all the rights and duties of a man died 
with him. When it was necessary to give a continuance to the 
rights and duties of a man even after bis death, the Hindu 
lawyers did not use the notion that any of his rights and duties 
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A corollary from this was that no charge by way of mesne profits 
at a partition was to be made against any co*heir or co-owner 
because a larger share of the income from the joint property 
was spent on his family in consequence of his having a larger 
family to support. Says Katyayana : 


and the author of the Vivada-Ratnakara (p. 530) commenting on it 
says: 






Katyayana ; '*When the relatives are living undivided, one ^ould 
not be made to pay for his enjoyment*’. 

Vivada-Ratnakara: **Shou]d not be made to pay for enjoyment. 
In a partition between them a person who has enjoyed more should 
not be made to pay for that (cKcess) enjoyment” 
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survived him, but they used another notion, namely, the notion 
that the person did not die but survived in the heirs. From 
Vedio times, it has been thought that a man who has progeny 
does not come to an end with his death but continues to live 
in this world in the form of his children. Thus when a man 
died he was regarded as continuing to live in his sons principally, 
and in his daughters also secondarily; but when he left no son 
but only daughters, the daughters were equated to sons and 
to that extent continuance of life was given to him. When a 
man married, his wife was incorporated into him as half his body 
and on his death leaving the widow the husband was regarded 
as continuing still to live in a way through his widow and it was 
thought that half his body survived in the form of the widow. 
The widow and the son got the property of her husband and his 
father, but even during the life of the man the widow or the son 
were owners of the man’s property. The widow can therefore 
be said to get the property of her deceased husband essentially 
by survivorship as the son does. But let me not anticipate. 

The thesis maintained in this book is that, according to 
the Mitakshara, when a man acquires a piece of property he 
becomes the owner of it by the act of acquisition and that all 
his relatives, both those by blood and those by learning, become 
the owners of it along with him as their daya or heritage. Thus 
a man is the owner of his property with all his relatives; and 
this was the basis of all heirship. And these relatives come 
into existence by what the Mitakshara lawyer called * birth ’ 

' janman ’ in the broad sense of the Sanskrit word, within the 
group of sapindas. Besides physical birth, the word * birth ’ 

' janman ’ included for the Mitakshara lawyer any change of 
state or status; and so it included marriage also. Thus ‘ birth ’ 
came to mean for the Mitakshara lawyer, entering into a 
relation by one person with another which caused sapindaship, 
in the widest sense of that term, between the two persons. 
When a man married he was * born ’ as a husband and the 
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woman was ' born * as a wife. When a nephew was born to 
an uncle, the uncle was * born ’ as an uncle and the nephew 
was ‘ born ’ as a nephew. When a Guru initiated a Shishya, 
there were two births one of the Guru and the other of the 
Shishya. The relation between the Guru and the Shishya was 
likened to the relation between the father and the son. And 
this relation, it is obvious, came into existence during the 
life time of the two persons; even in the case of the posthumous 
child, the conception took place during the life of the father. 
And it was this relation that ripened at once into owner¬ 
ship of the heir of the ancestor’s property as the heir’s daya. 
Thus for the Mitakshara lawyer, the heir is the owner of the 
ancestor’s property even in the life time of the ancestor and 
when on the death of the ancestor he seems to get the property, 
he gets what he was owning already during the ancestor’s life. 

Another thing tha.t has been brought out in the book 
is the concept of pratihandha or obstruction developed by the 
Hindu lawyers. In their hands it proved to be a very fruitful 
concept and led to their own explanation of mortgages, pledges, 
earnest money, partitions, heirships, self-acquisitions and many 
other legal phenomena. I have traced the idea to its origin 
and shown how it was developed by the Hindu lawyers. The 
Purvamimansa philosophy and logic underlie all the Smritis 
and the works of the great commentators' and digest writers. 
The Purvamimansa influence on some definite points of the 
law and in the solutions of the problems presented by those 
points is also made clear. 

Another point that has been made out is a historical 
one and it is that before the Mitakshara and the Dayabhaga 
schools, there was a school of lawyers named the Maithila 
school and that the Mitakshara and the Dayabhaga branched 
off from it. 

As pointed out by J.D.Mayne, notions derived from English 
law are to be kept away from the mind in a study of Hindu law; 
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they would be not only useless but also misleading. We should 
try to grasp the fundamental notions of Hindu law from the 
Smritis and the commentaries and the digests and go from them 
to the details of it without using the methods and theories of 
English or Western lawyers. But this is more easily said than 
done. We are so much saturated with the ideas of Western juris¬ 
prudence that the language of our own Sanskrit writers on law 
has become strange to us and un-understandable. Unconsciously, 
we import Western notions and our understanding of Hindu law’ 
becomes warped and false. An attempt has been made in the book 
throughout to make clear the fundamental notions of the Hindu 
law of inheritance and partition, and the corollaries derived from 
them. We have been trying to evolve a national language for the 
whole of India and are forgetting that there was such a language 
for us and that it was used universally by the Indian world of 
scholars. It may be that Sanskrit is in a sense a dead language 
and beyond recall for the majority of us; but in the writings of 
our Sanskrit jurists there is a method and logic which underlies 
their Sanskrit language and this method and logic is essentially the 
method and logic of the common man of India even to-day. That 
method and logic underlie all our vernaculars. An attempt has 
been made in this book to give a partial glimpse of that method 
and logic. 

The chapter in the Smriti law on Daya-Vibhaga is of 
special importance. Vijnaneshwara says that the rules in it arc 
not derived from the revealed texts but that they are derived from 
the customs of the world and that we are to understand the law 
about it by an observation of the world and not by going to the 
sacred texts. The authors of the Smritis in stating the rules 
derived them from the customs of the world around them. And 
the commentators and digest writers had always their one eye on 
the Smriti text and the other on the customs of the world around 
them and whenever they found any discrepancy between them 
they tried mostly to reconcile the Smriti texts with the customs 
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and explain away that discrepancy. At the present day we do 
this work when necessary by having a recourse to the decisions 
of the courts. But the commentators and digest writers relied not 
on decisions but on interpretation. And this interpretation was 
based mainly on an observation of the customs of the world and 
linguistics and logic. Thus the Hindu law, that is what Dr. 
Derrett calls the pure or shastric Hindu Law, the law of the 
Smritis and the commentaries and digests, is a body of law 
that developed and adapted itself from time to time to changing 
circumstances with marvellous consistency with itself during a 
period of not less than 2500 years and an attempt has been made 
in this book to show part of that development and consistency. 

A study of the Hindu law reveals to us the following 
points in the history of property and the development of juris¬ 
prudential thought with regard to it: 

1. However far back we may go into the history of 
property we meet both individual property and group or 
communal property. 

2. The earliest school of lawyers, the Maithila lawyers, 
recognised individual property and group property and also 
perceived that group property began with individual property 
and tended to break up into individual property. 

3. They thought of the group as an entity made up of 
the members but distinct though not seperate from the members. 
In so far as he was a member of the group the individual was 
merged in the group. When the group owned the property the 
individual member did not own it. 

4. The group arose on the death of an individual leaving 
more heirs than one and was later broken up on vibhaga or 
partition between the members and again individual prox>erty 
emerged. Thus property began as individual property and 
became in the middle group property and then again dissolved 
into individual property. 
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5. The jurist regarded the death of the ancestor as the 
cause of the heir’s rights and partition as the means of turning 
group property into individual property. 

6. The development of the idea of pratibandha to explain 
jura in re aliena and the phenomena of partition, seif acquisition 
and inheritance. 

7. Men and women had separate systems of property. 
The property earned by a male went exclusively to male heirs 
and was called daya and property earned by a female went 
exclusively to female heirs and was called by the Smritis the 
Stridhana. Women could not inherit male property and the 
Veda declared that women were adayadih and could not take 
the daya. 

H. Later when marriage became firmly established and 
chastity, especially female chastity, was enforced, the woman 
was subordinated to man and Manu declared the tutela mulierum 
and said na stri swatantryam arhati, a woman is not entitled 
to freedom. At this stage the two systems of daya and stridhana 
were brought together and some lawyers, the first of whom seems 
to have been Asahaya, gave daya the definition now found in 
the Mitakshara and the definition included both male and female 
property. But there was an opposition to this broadening of 
the definition for a long time. 

9. Before this broadening could be effected, the Purva- 
mimansa logic had to perceive that a positive effect was always 
preceded by a positive cause and a negative effect by a negative 
cause and had to develop the idea of pratibandha or obstruction 
and declare that the removal of the obstruction was a negative 
entity and could not be a cause of a positive effect like the heir’s 
rights to the heritage. So the death of the ancestor could not 
be regarded as the cause of the heir getting the property of the 
ancestor, and the heir’s relation to the ancestor, which was a 
positive entity, was alone the cause of the heir’s right. 
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10. The perception that the relation of the person 
owning and the thing owned was created by an act of acquisition 
on the part of the person and the search for such an act of 
acquisition on the part of the heir and the finding of it in the 
‘ birth ’ of the heir. The heir’s birth was the heir’s act of 
acquisition of the heritage. 

11. The perception of the fact that even if a man is a 
member of a group, yet he does not lose his individuality 
completely and the consequent recognition and development by 
the jurist of the law of self-^acquisition by a member of 
an undivided family. 

12. The development of the idea that a man acquires 
property not only through his own body (self, person) or his 
agents but also through his property. 

13. The emergence and development of the idea that 
property is both communal and individual at one and the same 
time and the declaration by Vishwarupa that every individual 
in a group or community is himself the group or community. 

14. The development of the idea that the ultimate 
relative of a member of any one of the three castes of Kshatriya 
and Vaishya and Shudra was the king and of a member of the 
Brahmana caste the gods. Thus the ultimate heir to a 
Kshatriya, a Vaishya or a Shudra was the king; and to a 
Brahmin the gods. And every heir was a member of the 
kinship. The king included in his own person the gods So 
the king and the gods were members of every kinship and 
community. The Hindus were a cleft sacred community. 



CHAPTER II 


THE DIFFERENCE 

On going to the Mitakshara and works of its school after a 
reading of the Anglo-Indian text books of Hindu law, one finds 
to one’s surprise that the notions one was led to believe by the 
Anglo-Indian text books were fundamental in the Mitakshara 
law of Inheritance hav^e not even a name in the original texts. 
We read, for instance, in Mulla’s Hindu Law that the Mitakshara 
recognizes two modes of devolution of property, succession and 
survivorship. But the Mitakshara itself seems to speak, not of 
two modes of devolution, but of only one. The son who takes 
the property of his father by survivorship and the nephew wdio 
takes the property of his uncle by succession are both of them 
said to take it as Daya in their right as Dayadas. So much so, 
that a very erudite writer like Ghose has been led to observe 
that there is in the Mitakshara *no indication of the rule of 
survivorship.’^ I think it might be said with greater truth that 
there are no traces in it of the rule of succession Survivorship 
and succession as understood by the Anglo-Indian jurist were 
unknown to the Mitakshara lawyer. 

That the jurisprudential analysis and explanation of the 
phenomena of property and inheritance proceeded in India on 
notions to which the English lawyers were strangers has been 
perceived by acute stuclents of the systems and \\c have been 
warned by them against the dangers of trying to understand the 
one system through notions derived from the other, “The 
student who wishes to understand” says J. 1). Mayne, “the 
Hindu system of property must begin by freeing his mind from 


1 J. C. Ghose : Principles of Hindu Law, p. 373. 
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all previous notions drawn from English law. They would not 
only be useless, but misleading”.^ 

The reference here is not to the differences caused by such 
circumstances as that India has been all along an agricultural 
country whereas England has not been so—though they arc 
important enough. For instance, agriculture gave the Sniritis 
in the field of the law of persons the doctrine of the Kshctivi ja 
son and in that of money lending the rule of Dam Dupat. If a 
man sowed in another’s field, the crop would belong to the owner 
of the field and not to the sower; similarly if a man begat a child 
on another’s wife, the child was not of the begetter but of the 
husband of the woman.^ If you lend money at interest, you 
are a creditor in English law—a person who has trusted the 
debtor with his money. The money lent is the principal and 
interest is the hire paid to you by the debtor for the use he makes 
of your money. But the Hindu Uw was rural, and the money 
lent was the mula or root and inte- ost was the vriddhi or growth 
from that root- And as there was a limit to growth from a root, 
there was a limit to the accumulation of interest. (Jold lent 
grew at the most to double, corn to treble and cloth to four 
times; but liquids to as much as eight times.^ There is a limit 
to growth from a root. On reaching the limit, the growth stops. 
But if we cut off the growth, the root sprouts again. Similarly, 
if the creditor pruned off interest, the root sprouted again. 

Important and intersting as such differences are, they are 
nothing compared to the differences that were caused by the 
dissimilarity of the cultures inherited by the students in the two 
countries and of the trainings they underwent before they ap¬ 
proached the study of the law. In India, before he approached the 
study of law, the student had undergone a training in the wonder- 

2 Hindu Law^ p. 293 

3 Manu, IX. 48-54. 

4 Narada IV, 107. 
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ful system of grammar taught by Panini, in the science of philo¬ 
logy taugh< by Yaska, in that of exegesis as summed up in the 
great work of Jaimini and in logic which had attained perfection 
in the polemics between the various schools of philosophy, the 
Vedic, the Shaiva and Vira-Shaiva Agamic, the Pancharatra 
Agamic, the Sankhya, the Yoga, the Tantrika, the Jain and the 
Buddhistic-to ail of which the English student was a stranger. 
It should not therefore surprise us if we find that the explana¬ 
tions of legal phenomena proposed by the Hindu jurist, were in 
some cases radically different from those proposed by the English 
lawyer. Saimond, for instance, speaking of inheritance as a mode 
of acquisition, says that *'iu respect of the death of their owners 
all rights are divisible into two classes, being either inheritable 
()r uninheritable. A right is inheritable if it survives its owner; 
uiiinheritable, if it dies with him”,''* and that “the rights 
which a dead man thus leaves behind him vest in his representa¬ 
tive.”^ Such a doctrine could have never occurred to the Mitak- 
shara lawyer who had learnt from the Vaisheshika philosophers 
that the relation between attributes and substances w'as one of 
saniavaya or inherence and that attributes could never exist 
apart from the substance of which they were the attributes. The 
IVIitakshara lawyer, therefore, agreeing with Salmond that 
“persons are the substances of which rights and duties are the 
attributes”'^ would have rejected Salmond’s theory of inheritance, 
pointing out that a right being an attribute of its owner, could 
never exist apart from that owner, and that therefore could never 
survive him. Similarly, he would have found the doctrine that 
in inheritance there is a transfer, not by act of parties, but by 
act ot law, unacceptable. The antagonistic philosophies of the 
Purva Mimansa and the Buddhism had agreed that nothing 
could befall a person except as a result of that person’s own act. 

5 Salmond : Jurisprudence, p. 474 

6 Ibid p. 475 

7 Ibid p. 329 
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The Mitakshara lawyer would therefore have found himself 
unable to admit that an heir could become the owner of his 
ancestor’s property by an act, not of himself, but of the law The 
law could not act apart from acts of persons. 

If, then, according to the Mitakshara lawyer, the ances¬ 
tor's rights did not survive tlie ancestor and were not transferred 
to the heir by an act of law—how did inheritance take place ^ 

The answer is given in the following passage of the 
Mitakshara:— 


rTfsw I ?r ^ fgi%€r: i 3nrf^^: i 

•pTmt ^ fJrcTSR fqcTTJT^srf =5r fsf 

I f'TcrszT'STT^T^ ^ 

^ R ?rsrf?Rfsft ?T*r: l qw 

I 'Tr*T ffs? 

^ i RKi (jrr) II 


Colebrooke translates :— 

“Here the term heritage (claya) signifies that wealth, 
which becomes the property of another solely by reason of 
relation to the owner. 

It is of two sorts : unobstructed (apratibandha) or liable 
to obstruction (sapratibandha). The wealth of the father or of 
the paternal grandfather, becomes the property of his sons or of 
his grandsons in right of their being his sons or grandsons: and 
that is an inheritance not liable to obstruction. But property 
devolves on parents (or uncles) brothers and the rest, upon the 
demise of the owner, if there be no male issue : and thus the 
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actual existence of a son and the survival of the owner are 
impediments to the succession: and, on their ceasing, the 
property devolves [on the successor] in right of his being uncle 
or brother. This is an inheritance subject to obstruction. The 
same holds good in respect of their sons and other [descendants]. 

Partition (vibhaga) is the adjustment of diverse rights 
regarding the whole, by distributing them on particuiar portions 
of the aggregate.**® 

We may compare it with the following extracts from 
Madhava and Naudapaiidita, two of the greatest writers of the 
Mitakshara school. Says Madhava^^: 

^ i 

arsrf^^sfr i 5 f'nrr^srt 1 

*'That wealth is called Daya which becomes the property 
of another by the sole reason that that other is related to the 
owner. It is of two sorts: Apratibandha and Sapratibandha. 
The father’s wealth or the father’s father’s wealth is Apratibandha 
Daya. But the wealth of a son is to the father and others 
Sapratibandha Daya, ” 

It is to be noted that here Madhava in his definition of 
sapratibandha daya does not bring in the idea of death. The 
son’s property is to the father and others a sapratibandha daya 
even during the life time of the son. It is daya to the father 
even during the life time of the son, though the son is a 
pratibandha. 

8 Colebrooke : Mitakshara, 1. i. 2, 3 and 4. 

9 Parashara-Madhava. p. 478. 
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Now let UB turn to Nandapandita. Rikiha is a s^rnonym 
for Daya, and Nandapandita says :— 
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**That which becomes one's own because one is related to 
the owner is Riktha". 


The Vishnu Smriti deals with Daya-Vibhaga in its 
st^venteenth Chapter, and commenting on Vishnu 17.1., 
Nandapandita calls Daya by the explanatory term Sadharanam 
Dhanam, common property, and ^ays : 


qc^qr^^ 5 qTf'»r?r5^JT, " qrfonrfoirfe mi 

“anRR: ^ ^ m «r^’' 

f^qRT I flr^srJT ^rsrf^a’JT, 1 mi^ 

q?^|r^qT^*r, 5^17 1 3^?nT, qqfw 

5 T 5 ®?TTfq 11” 


Common property is property which has more owners 
than one. And property, though a secular (institution) is of the 
sons and others by birth alone; because the Goutama Dharma 
Sutra (says) *The preceptors (say) by mere birth one would 
get ownership In property". But property of the wife and 
the daughter-in-law and others is by marriage; because the 


10 Nandapandita: Keshava Vaijayanti, on Vishnu VI. 29, 
Madras (1964) p 180. Cf. Mitakshara, on Yajnavalkya. II. 51 ;— 






**Another s property which becomes the property of another without 
purchase etc., is Riktha*’. 


11 Ibid p. 280. 
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Apastamba Dharmasutra (says) ‘*By marriage there arises 
togetherness in religious duties and in acquisitions of wealth'*. 
And (property) of the brother's son and others (is) by 
relation to the owner; as is to be inferred from the statement 
(of Manu iX. 187.)^^ *To the nearest among the sapindas (male 
or female) the estate shall belong*. 

And that (i. e. the common property or the Daya) is of 
two sorts-that existing with an obstruction (sapraiihandha) and 
that existing with no obstruction (apratibandha). That of the 
first sort is that of a wife or a daughter and others; because 
there is obstruction by the son. That of the last sort Is that 
of the son and others-because on occasion there is vibhaga or 
partition at the will of the son even". 

It will be seen that in this passage, Nandapandita seems 
to speak of the cause of heritage (daya) as threefold, namely, 
birth, marriage and relation. But it is obvious that birth and 
marriage are merly two different ways in which relation is 
established. So we come again to the relation to the owner 
as the sole cause of heritage. At another place, Nandapandita 
says, using birth " in a broad sense, that all heirs get property 
by birth.It is also to be noted that Nandapandita does 

not mention, even in the case of the Sapratibandha Daya, the 
death of the previous owner as a cause of heritage. 

Let us leave aside for the present Madhava and Nandapan¬ 
dita. Our authority is the Mitakshara and the passage from it is of 
great importance. I think it has been misunderstood and mis¬ 
translated and it is therefore necessary to consider it thoroughly. 
For convenience of examination I divide it into paragraphs as 
follows:— 

12. Translation of Menu according to the commentator Kulluka, as 

given by Buhler in his footnote to Monti IX, 187. 

on Vishnu 179, at p. 151; **Because it is admitted that heirs get 
property by birth alone’*. 
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cTfSiI# I 

(-n) ?r ^ fef^: I anrfiRfff: i 

(^) ^ 5^r>iT T>^r>iT ^ 5^R#Jr ^ frrrsR ta- 

^ ^ ^TSTcfl^ 3rsrf?raf^ SEFT: I 

(y) f'T^(5JT)'9riWlftHt 5 5^'R74 ?:^TTJT«rR ^- 

?frf^ 5^?r3w: HinT«?«n^^ srfrT^^: i 
fqcr(sjT)^5r ^srr^fr ^ ?nrf5Rfu> i 



{\) fW»ft 5TT*T ?5JT?nj?Tqf^q'JTFrT*R^??^JIT^r 
(53?1FT) 5q^'?«rm*T I 

The paragraphs 1 to 5 speak of the Daya and paragraph 
6 defines Vihhaga. The para 1 gives us the definition of Daya; 
the next para tells us that the Daya so defined is of two sorts, 
Apratibandha and Sopranhandha. In paras H and 4 Vijna- 
neshvara explains why the Apratibandha and the Sapratibandha 
Dayas are so called. In para 5 we are told that w^e should 
understand that the number of pratibandhas or obstructions 
varies with the nearness or remoteness of an heir. We shall 
consider the paras one by one separately. 

To summarise. There are fundamental differences between 
the jurisprudential explanations of legal phenomena as given 
by the Western jurists on the one hand and by the Hindu 
lawyers on the other. And again, the Hindu lawyers are 
divided into two main schools, that of the Mitakshara and 
that of the Dayabhaga. The divergences have been caused 
by the differences in the cultures inherited by the lawyers and 
by the methods and logic used by them 

It is necessary to consider the two key concepts of Daya 
and Vibhaga, We shall begin the consideration with the 
definition of Daya as given in the Mitakshara. 
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“Here the term heritage (daya) signifies that wealth which 
becomes the property of another, solely by reason of relation to 
the owner. 


With regard to this definition we have to note on the high 
authority of the Sarasvati-Vilasa,® that it was not given for the 
first time by Vijnaneshvara, but that it had descended to him 
from his predecessors in his school, and that it was found also in 
a work of Asahaya. It is probable that the definition is older than 
even Asahaya. Asahaya wrote between 700 and 750 A. D. 
and V'ijnaneshvara between 1070 and 1100. Vijnaneshvara 
a})peared more than 300 years after Asahaya and during that 
period the students of law had weighed and tested every word of 
the definition. From a passage in the Sarasvati-Vilasa^ we learn 
that Bharuchi, a predecessor of Vijnaneshvara, had noted two 
objections to the definition, the first with an answer to it and the 
second with none, and had rejected the definition on account of 
the second objection. The first objection was that the defiintion 
would apply to property acquired by titles like purchase, no less 
than to prox>erty acquired by inheritance. The definition said 
that daya or heritage was that property which was acquired by 
a man by the sole reason of his relation to the owner. The 
objector said that if the property got by a man by reason of his 


1 Colebrookc : Mitakshara, 1. i. 2. 

2 Saraswati-Vilasa p. 347 

3 Ibid. 
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relation to the owner was daya or heritage, then property ac¬ 
quired by purchase would also be daya, because in every sale the 
buyer had to come into relation w^th the seller. The answer was 
by pointing out the significance of the word eva (solely) in the 
definition. It w^as no doubt true that the property of the seller 
becjame the property of the buyer because he came into relation 
with the seller. But the relation w'as not the sole cause of the 
thing becoming the property of the buyer; over and above the 
relation, the buyer had to perform an act, namely the paying of 
the price and the acceptance of the delivery of the thing. 
But in the case of daya or heritage, nothing more than the 
relation between the ancestor and the heir was required; and 
that was the significance of the word eva (solely) in the defini¬ 
tion. The explanation satisfied Bharuchi. But there was a 
second objection. It was this. The Shruti or the revealed 
text had said that women and persons deficient in an organ 
could not be takers of the daya. Now a daughter took her 
mother’s stridhana by the sole reason of her relation to the 
mother. And according to the definition, the stridhana also 
would have to be called daya, which would go counter to the 
dictum of the Shruti. So the definition was wrong. To this 
objection Bharuchi found no answer and rejected the definition 
on that ground alone. ''’ It is clear from this that Bharuchi 


4 Cf. Shrikrishna Tarkalankara : 

Shrikrishna Tarkalankara on Dayabhaga 1.5. 


5 5 ^ 
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also was satisfied that the sole cause of inheritance was the rela¬ 
tion between the ancestor and the heir. But he wanted to be in 
conformity with the Shruti usage and held that daya or heritage 
was all inherited jnoperty except 8tridhana and rejected the 
definition now found in the Mitakshara on tlie j^round 
tliat it included Stridliana also. ]n this rejection he was followed 
by the author of the Sruriti-Ohandrika. Thus it is evident that 
Bharuchi rejected the definition, not for any jurisprudential 
defect in it, but because it ran counter to the Shruti usage, ^fliat 
however was no objection for Vijnaneshvara and he accepted it 
and incorporated it into his work. 

In another school in the East, amongst the Prachj^as, a 
rival definition of daya liad been handed dow'ii. The definition is 
found in the Uayabhaga of diinutavahana and runs as follows.— 

q-^FrTf*RF5n=«rr£fr?f cnr 

CN >3 

I 

“ As for the definition given by Asahaya and Vijnaneshvara and 
others that That is signified by the word daya wh ch becomes the property 
of another solely by reason of relation to the owner'--lhal is not tolerated by 
Bharuchi, Apararka and others. Because the definition would (equally) 
apply to titles of ownership like purchase. Nor should it be said ; 'By the 
word eve (solely) purchase and the like are excluded, because nobody in 
the world says with reference to a purchaser (that has bought a thing), 
The heir is taking the heritage. ’ If that is so, then (the definition is 
still unacceptable) because women are unfit to take the doyQ\ because, the 
Shruti says : " Therefore women and persons deficient in an organ are not 
lakers of the daya. That Stridhana cannot be denoted by the word daya 
will be dilated upon later. Saraswati-Vilasa p. 347. 
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**The word daya has become established in current usage 
(nirudha) to signify wealth, in which property dependent on 
relation to the former owner, arises on the demise of that 
owner." 

The word nirudha which means‘conventional, become cur¬ 
rent in popular usage, accepted’*^ clearly shows that the definition 
was not given for the first time by Jimutavahana but had been 
handed down to him from his predecessors in the Eastern school. 
In this conclusion we are strengthened by the observations of 
Dr. Julius Jolly, when, after stating the points of difference 
between the Mitakshara and tiie Dayabhaga schools in the field 
of the law of property and heritage, he says “How^ever the gist 
of Jimutavahana’s doctrines on this head is far older than him¬ 
self and agrees to a considerable extent wath those views of the 
nature and origin of property which are so elaborately refuted in 
the Mitakshara, the Smriti-Chadrika and other old digests".’^ 

Now let us return to the Mitakshara definition and try to 
understand it; and in that understanding we shall be greatly 
helped by a comparison of it with the Dayabhaga or Eastern 
School definition. 

The Mitakshara :— 

I 

"Here the term heritage (daya) signifies that wealth, which 
becomes the property of another, solely by reason of relation to 
the owner*’.® 


6 Apte : Practical Sanskrit English Dictionary. 

7 History of The Hindu Law, Lectures 1883, p. 108. 

8 Colebrooke : Mitakshara 1. i. 2. 
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The Dayabhnga 




5TIRTS?: I 




‘*The word ‘heritage* (daya) is used (or, to be more 
accurate, has become established in current usage, I. S. P.) to 
signify wealth, in which property, dependent on relation to the 
former owner, arises on the demise of that owner**.*’ 


The word daya in Sanskrit like the word ‘inheritance’ in 
English is arubigiioiis. meaning both a mode of acquiring prop¬ 
erty, (i.e. the act of inheriting)and the property acquired by that 
mode. For instance, in Manu X. 115, we find daya meaning a 
mode of accjuisition 

rctt fcrwFTRT arj:qf ^ i 

5nft>T: wr>r5=^ ii 


“There are seven lawful modes of acquiring property, 
namely, inheritance (daya), finding or friendly donation, 
purchase, conquest, lending at interest, the performance of work 
and the acceptance of gifts from virtuous men.’* 

On the other hand, in Manu IX. 10'^, we find daya used 
in the sense of property acquired by inheritance:— 

.I 

“Learn (now the law concerning) the division of the 
inheritance.” 

Now any definition of daya for scientific purposes 
should confine the word to one of the two senses. From the 
definitions we find that both the Mitakshara and the Dayabhaga 
lawyers confined the word daya to its meaning of property 
inherited to the exclusion of the meaning of the act or mode of 
acquiring by inheritance. 


9 Colebrooke : Dayabhaga^ 1. 5. 
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It is very important to bear this in mind. “Property in 
which a person acquires*’ says Sir D. F. Mulla^^^ “an interest by 
birth is called unobstructed heritage. It is called unobstructed, 
because the accrual of the right to it is not obstructed by the 

existence of the owner.Property, the right to which accrues 

not by birth but on the death of the last owner without leaving 
male issue, is called obstructed heritage. It is called obstructed, 
because the accrual of the right to it is obstructed by the existence 
of the ow'ner”. Thus the apratihandha daya is so called 
“because the accrual of the right to it is not obstructed” and 
the sapratihandha daya is so called “because the accrual of the 
right to it is obstructed”. According to this interpretation it 
would seem that the words apratibandha and sapratihandha are 
adjectives to the word daya in its sense of a mode or act o^ 
ac^quiring property-a sense w'hich is expressly excluded by the 
definition. Taking the word daya in its sense according to the? 
definition, apratibandha daya would mean ‘property inherited 
to which there exists no obstruction* and sapratihandha daya, 
would mean ‘property inherited to which there exists one 
obstruction or more*. We shall presently see what is the meaning 
of the expressions ‘property inherited to wdiich there exists no 
obstruction’ and ‘property inherited to which there exists one 
obstruction or more’. 

Let us return to the definitions. It w ill be seen from 
them that there was agreement between the rival schools in so 
far as they both of them required for inheritance that the heir 
should be related to the owner. But it will be marked that the 
word ‘former’ which occurs in the Dayabhaga definition as 
adjective to the word ‘owner’ and the words ‘arises on the 
demise of that owner% do not occur in the Mitakshara definition. 
It is clear from this that the Dayabhaga school held that before 
the rights of the heir could arise in the property it was necessary 
that the ancestor should have become the former ow'iier on 

JO Hindu lew. Seventh Edition, p. 236, sect. 2;8. 
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account of his demise: whereas according to the Mitakshara, the 
rights of the heir could arise in the property before the ancestor 
had become the former owner by demise. The Mitakshara 
school held that the sole cause of inheritance was the relationship 
between the heir and the ancestor and that nothing more was 
required; the Dayabhaga school, on the other hand, maintained 
that one thing more was required and that thing was the demise 
of the owner. That this was the cardinal difference between 
the two schools and that the word ‘solely’ in ‘solely by reason 
of relation to the owner* in the Mitakshara definition was 
intended no less to refute the view of the Eastern school that 
before the property of the heir could arise the demise of the 
ancestor was necessary, than to exclude property acquired by 
titles like purchase from the scope of the definition, is clear 
from Balambhatta’s remarks on the definition :— 


c| I Rif H I Phh I : I ir#?r 

f: I ^ 'Wc<=ll5**ft^PRTcr II 


'* * Solely ' excludes any other cause, such as purchase or 
the like. ‘Relation* or the relative condition of the parent 
and offspring and so forth, must be understood of that other 
person, a son or kinsman, with reference to the owner of the 
weaith. (So far Colebrooke has translated. Balambhatta 
proceeds:—) By this is refuted the view of the Easterners that 
the word daya is used to signify wealth, in which property 
dependent on relation to the former owner, arises on the demise 
of that owner. Because such a doctrine would contradict the 
original text (of Yajnavalkya) beginning with the words ‘When 
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partition' and other texts, as there property is accepted to be 
by birth.” 

It is important to note the place where Balambhatta gives 
the note '‘By this is refuted the view of the Easterners that the 
word daya is used to signify wealth, in which property, 
dependent on relation to the former owner, arises on the demise 
of that ow'ner”. He gives the note on the Mitakshara defini¬ 
tion of daya and before the division by the Mitakshara of the 
daya into sapratihandha and apratibandha. Tins means that 
the Mitakshara definition of daya, even w itlmut regard to the 
classification of it into apratibandha and sapratihandha, is 
meant to refute the view of the Easterners that the demise of 
the former owner is necessary before the heirV right in the 
property can arise. If it was the opinion of Balambhatta that 
a(.cording to the Mitakshara it was only in the case of the 
apratibandha daya that the heir’s rights arose by birth oven 
during the lifetime of the former owner, he would have given 
the note, not in its present place under the definition of daya 
before its division into apratibandha and sapratihandha, but 
after the division and under the apratibandha daya. 

The text of Yajnavalkya referred to by Balambhatta is 

fwvTPf =% ft'rrr i 

“When the father makes a partition, let him separate his 
sons (from himself) at his pleasure, and either (dismiss) the 
eldest with the best share, or (if he choose) all may be equal 
sharers”.^^ 

Balambhatta says that the fact that the sons get a 
share in the property in a partition with their father shows that 
the sons also have ownership in the property even during the 
lifetime of the father; if they had no ownership, they could have 


II Colebrooke : Mitakshara 1. ii. 1. 



4 ; Relation thi?: cac'^sk of iNiiKRi 'A^ici: 

{jot no fsharo, bocauso it is only th<^ owncM's that can divicie the. 
;)ro])erty amongst themseives. It is to !»o borne in nrijnd that 
ibilainblnrtta JK.re refers to the eas<-oJ‘tJie sons litiving owner' 
ship in tlje property of the father <^\eii during the !i!e <d‘ the 
father, as a partit‘ularly clear instaiiee (if the general Miiakshara 
<loetrh (! that an heir is owner of the aneestor’s pro|>ertv even 
(juring the life of tin* aneestor. I'he Dayabhaga la wyer niain- 
t.a iiied that before the rights <»f the heir eould arise tiie demise 
(»f the owner (ancestor) was necessary. The Mitakshara lawy(‘r 
dissented from that view and held that the d( rnise of the 
anc^estor was not iKicessary for the heir's right to come into 
existesriecr, and as an instance of the heir getting the ownership 
of the ancestor’s property even during the life of the aiieestor, 
he pointed to the ease of the son, as that was the clearest 
instance of his doctrine and tliere were passages in the Srtiritis 
giving the son in some (;ases the right to demand a share in the 
propertms in the hands of the hither. Both the Diyabhaga and 
the Mitakshara lawyers agreed that ail the heirs got pr(»perty in 
one and the same way. That is (dear from the following eomments 
on a text of I*^ara(la by the Mitakshara aiid the DayabJniga. 
Says th(^ Mitakshara ; 

speCiT# I 

sn-JTWR 5ijc||K<r< ii 

vftq^wrq; ii 

“Entertaining the same opinion, Narada says, ‘Where a 
division of the paternal estate is instituted by sons, that becomes 
a topic of litigation called by the wise ‘partition of heritage*. 
‘Paternal* here Implies any relation which is a cause of property. 
‘By sons’ indicates propinquity In general**.^- 
12 Colcbrooke : Mitakshara 1. i. 5. 
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It is ole/ir from this that Vijnfinesliiivara held that all 
heirs got the property in one and the same way. Otherwise, 
‘paternal’ would not have implied ‘any relation whitdi is a 
(*ause of pro])erty’ and ‘sons’ would iu>t have indicated ‘propin¬ 
quity in general’. 

Turning to the l>ayahhag;i, vvc find Jimiitavahaita also 
of the same opinivvu. (^3!uaie!itiag on Narada quoted aho\ e 
he says :— 

3TPT# f'T’ITT!; I I f'T^q^rT 

^ ^TJf^fsrJTT^'r'T’py^TirJT; i ?n^?cr- 

JTprsrsrf^vn^if^ ^Rwr'RSRT’TTfr i stct 175 5 [Tir'JTT»f 
irq^fiTJT JfR^sfr 11 

o o ^ 

“What came from the father is *paternai’ : and this signifies 
property arising from the father’s demise. The expressions 
‘paternal* and ‘by sons' both indicate any relation : for the term 
‘partition of heritage’ is used for a division of the goods of any 
relation by any relatives. Accordingly Narada, having premised 
‘partition of heritage' as a topic of litigation shoves under that 
head of actions, the distribution of effects left by the mother and 
the rest.”^'"’ 


Kamalakara Bhatta coniinenting on the same text of 
Narada says in his Vivada-Tandava : — 



“That of the parents is ‘parental*. This indicates any rela¬ 
tion which is a cause of property. The word ‘son* indicates a 
grandson, a brother, a brother’s son and the rest”.^'^ 

13. Colebrooke ; Dayabhaga 1. 3. 

14. Vivada-Tandava, p. 277 quoted in the Dharma Kosha, II. 1141. 
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Thus it is clear that both the Dayabhaga and the 
Milakshiira lawyers agreed that all lieirs got their ancestor’s 
property in essentially one and the same way. But they difrered 
on one very iraportant point. The Dayabliaga lawyer Jicld 
that th<^ heir got the ownershiy) of the ancestor’s proptnty on 
the death of the ancestor, whereas the Mitakshara lawyer hehl 
that the heir got the ownership soon as the relation between 
him and the owner was established, without needing w) wait 
for the death of the owner. Thus all the heirs getting tlie 
ownership of their ancestor's property in one and the same way, 
tlu' Mitakshara held that the heir g*)t ownership of tJie ance-stor’s 
property even during the life of the ancestor and Balambhatta 
<dte8 the case of the son getting tlie ownershij> (»f hLs father’s 
property by birth as the clearest instance of the doctrine. 

Golap Chandra Sarkar Shastri, noting the ditfcronce 
between the definitions, says :— 

“ This difference in the definition of the term daya arises 
in consequence of the Mitakshara doctrine of the right by birth 
of male issue in the property of the father and other paternal 
male ancestors in the male line. The Dayabhaga repudiates 
that doctrine. The Mitakshara therefore adds that daya is of 
two sorts namely, apratibandha ov unobstructed and 
or obstructed. According to the Dayabhaga, daya is always 
obstructed, in as much as the right does not accrue during 
the lifetime of tlie previous owner in any case. 

If what the learned writer says is correct, then ii would 
mean that the Mitakshara (h^fiiiitioii applied to the apratibandha 
daya alone and that the definition applicable to the sapratibandha 
daya was the one given in the Jhiyabhaga. But from the very 
next sentence in the Mitakshara after the definition, it is clear 
that the definition is meant to a[»pJy to both the kinds of 
daya, to sapratibandha as well as to apratihamtha. 

15 Hindu Law : Fourth Edition, t9i9. p. 58. 
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“ I sT^rffi^fEr: ^rsrf^Tsrfsi^ i” 

“And that ilin a (which has already been defined) is of two 
sorts, apratihamUw and sapraiiharufha". 

It is indisputable, therefore, that the detiriition is apj)lir.i- 
hie to hot!I sorts of ilayu aiul that all cfaya, whether apraii- 
banciha or sapratibonclliu, becomes tlie property of the heir 
‘solely by reason of relation to the owner’ without nteding to 
wait for the owner's deatii. 

It may be contended that both the apratihandha daya 
and the saprutibandha daya become the property of the heir 
‘solely by reason of relation to tlie owner’, but at different 
times. Ill tlie case oi‘ ihc apratihandha daya, it becomes the 
pro])erty of the heir as soon as the heir, namely the son, 
grandson or great-grandson, is born, ‘solely by reason of 
relation to the owner.’ But in the case of the sapratibandha 
daya, the heir becomes the owner of the ancestor’s property at 
the moment of the ancestor’s demise, again ‘solely by reason of 
relation to the owner’. Both the apratihandha and the 
sapratibandha dayas become the property of the lieir solely by 
reason of relation to the owner, but at different times; the 
former immediately on the relation being established and the 
latter at the time of the demise of the owner. But it appears 
that such a view adds in reality one more cause for inheritance 
in the case of the sapratibandha daya; the cause would not be 
the relation alone, as required by the definition, but the relation 
plus the demise of the ‘former’ owner. Such a view is excluded 
by the absence of the word ‘former’ (owner) in the Mitakshara 
definition-note that the word occurs in the Dayabhaga definition 
-and by the presence of the word *eva* (solely) in it. Says 
Balambhatta:— 
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“The word eva (solely) excludes all other cause whatever 
(nimittantara-niaira) known in the world like purchase etc.” 

Adding tlie demise of the owner as a condition precedent 
to the acquisition of ownership by the heir in the case of the 
sapralihamlho daya would in reality be adding a cause for 
the sapratihandha daya over and above the cause mentioned 
in the definition, namely relation to the owner—a thing which 
cannot be done consistently wdtli the word eva (solely) in the 
definition. 

Having thus defined heritage as wealth which becomes the 
property of another by the sole rocason that that other is related 
to the owmer, the Mituk«<hara lawyer proceeded to apply it to 
the legal phenomena in actual life. He found that it applied 
without diflGicuIty to the case of a son, grandson or great- 
grandson inheriting his father’s, grandfather’s or great-grand¬ 
father’s property. These heirs could be seen in the society 
actually exercising their ownerships to a greater or less extent 
over their ancest<»r’s property even during the life of the 
ancestor. Hy their very births they became related to their 
ancestor and on account of that relation, * solely by reason of 
that relation the wealth of the ancestor became the property 
of the heirs. But a difficulty was felt when the lawyer proceeded 
to the heirs remoter than the great-grandson. According to 
the definition, they also became at once tlie owners of the 
property owned by their relative, ‘ solely by reason of 
relation ’, but in actual life they could not exercise any rights 
of ownership over the relative’s w^ealtli during the life of the 
relative. The Mitakshara lawyer could have solved the 
difficulty by x>ostulating two kinds of devolution, namely that 
by the birth of the heir and that by the death of the former 
owner, and by saying that the definition of daya handed down 
in his own school was applicable to inheritance by the son, the 
grandson, and the great-grandson and that the definition handed 
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down in the Eastern school was applicable to inheritance by 
other heirs. Thus to the cases of inheritance by the son, the 
grandson and the great-grandson the definition of daya as 
signifying wealth which beconaes the property of another by 
the sole reason of that other’s relation to tlie owner would 
apply; whereas, to inheritance by the other relatives the defini¬ 
tion applicable would be that adopted from the Dayabhaga 
school, namely, that daya signifies that wealth in whitrli 
property, dependent on relation to the former owner, arises on 
the demise of that owner. Such a course seems to have been 
suggested in one place by the author of the Srnriti-Ohaiulrika/* 
and was actually adopted by the author of the Vyavahara- 
Mayukha. The author of the Vyavahara-Mayukha could not 
see how the definition of daya found in the Mitakshara as 
wealth which becomes the property of another by the sole 
reason of that other’s relation to the owner could apply to 
cases of inheritance by heirs remoter than the great-grandson 
and rejected the definition and substituted for it as a general 
definition of daya, the following, namely:—“ Daya is 
unreuiiited, partible wealth Then he divided the daya into 
the tw'o kinds of sapratibandha and apratihandha and said 
“ Where the life of owmer of the wealth or of his son and the 
like is an obstruction, it is a sapratibandha daya] for instance, 
the wealth of an uncle. But that which becomes the property 
of a son or the like (heir) solely by reason of relation to the 
owner, irrespective of any other act of earning, that is apra¬ 
tihandha daya] for instance, the father’s wealth implying that 
in the case of sapratibandha daya the heir got the ownership 
of the ancestor’s property, not solely by reason of relation 


16. In the Chapter on the Partition of Property Descended through 
Females, Mysore Edition, Vyavahara ^ anda, part II. p 660. 
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irrespective of any other act of earning, hut by reason of relation 
and of something else, namely the demise of the owner. 

1'hus it is evident that though he does not refer to it and 
reject it in so many words, the author of the Vyavahara- 
Mayukha does reject the Mitakshara definition as a general 
definition of day a and confines it to the apratihandha day a 
alone. Our Anglo-Indian text books adopt a similar course, but 
without consciously rejecting the Mitakshara definition; some of 
them, as that of Sir D. F. Mulla, go a step further and foist 
their own view' on tlie Mitakshara and assert tliat the Mitakshara 
recognizes t wo modes of devolution of property, namely survi¬ 
vorship in the case of apratihandha day a and succession in the 
case of sapratihandha day a But in the Mitakshara itself 

there are no words equivalent to survivorship and succession. 
The son w ho takes the property of his father by survivorship 
and the nephew who takes the jiroperty of his uncle by succes¬ 
sion are both of them spoken of as taking their ancestor’s 
properties by one and the same title, namely as daya in their 
right as dayadas. Penetrating as his juristic eye was, the 
Mitakshara lawyer perceived t hat the modus operandi of the law 
of inheritance in the case of a son getting, to speak in Anglo- 
liidian parlance, his father’s property by survivorship and in 
the ease of a father taking his son’s property by succession, was 


18 . ST# SOT I i zt’t 
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Vyavahara^Mayukhay Gharpure’s First Edition (1914) p. 41. 

19. Mulla : Hindu Law : Ninth Edition : pp. 18 and 234-235. 
Sections ^4 and 218. 
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une and the same. And he was too keen an observer of iIk^ actual 
biets of social life not to note that every man felt tlic proju^ty 
of his every relative as belonging to himself in some sense. 1’his 
feeling has now almost died rut on aec^ount of the impact of 
Western ideas amongst the clashes, but is still quite prevalent 
amongst the uneducated masses. It is very difficult to recover 
ci loan .advanced to a ndative or rent for a house in which he has 
been allowed to live. If pressed beyond a certain point for 
payment when he lias no cash on liand, he is sure to turn round 
and reply : ‘‘Am I not a relative of yours, and does not the 
same blood flow though our veins ? Am I not entitled to enjoy 
the money and the house V* And this feeling was regarded as 
not entirely unjustifled by the law of theft and that of sale by a 
non-owner. When a person sold something whieh did not 
belong to him, but belonged to anotlier, then a distinction was 
made. Was he related to the owner or was he not ? If related, 
he escaped the more severe punishments, like the amputation ol 
hands, prescribed for theft, and incurred the lighter punishment 
of a fine M'hich might extend to six hundred Karshapanas. But 
if he was not at all related to the owner, lie would be punished 
as a thief. This was the rule laid down by Manu himselP^*. 
Medhatithi gave two reasons for the lighter punishment in the 
case of the relative; first (and this is relevant here) that the 
relative thought that whatever belonged to his father or other 
relative belonged to himself; aiid secondly, there Avas a possibility 
that he intended to hand the sale proceeds over to the owner 


20. Manu VIll. 198, 199. 
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I'hc Mitakshara lawyer had thus in his exposition of th<? 
law of heritage to be true to his own juristic perception that 
beyond appearan es tlieie was only one mode of inheritance and 
not two, and to the observed hict that every lelative felt himself 
by the sole resson of the relation as in some way to be the owner 
(*f the ]>ro])criy of his every other relative, and to reconcile w'ith 
this the ])heiiomei:a of individual ownership The task seemed 
irn])ossiblc hui was at last accomplished w'itJi one stroke of 
genius notable in the whole history of jurisprudence for its 
f»rofui»dity and sim])licity. But how ? 

To summarise : Ti is clear that the Mitakshara lawyer as 
well as the Dayabliaga lawyer held that all heirs, the son, 
grandson, great-grandson and all other heirs, got the property 
of the ancestor in one and the same way, as their (faya in their 
right its duyadas. But there was one cardinal difference between 
them. The iJayabh iga lawyer held that before the rights of the 
heir could arise, the demise of the ancestor was necessary; 
whereas, the Mitaksl'ara lawyer held that the rights of all 
p(*ssible heirs arose even during the life of the ancestor, as soon 
as the relation between the ancestor and the heir came into 
existence, as soon as the heir was *born’. The Mitakshara 
Iaw'3^er expressed this conceyition in his definition of daya. 


’TErTfcTf«r 
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34 


DAYA-VlBHACiA 


Proceeding to the application of the definition, the lawyer 
found that it applierl readily to the son, the grandson and the 
great-grandson. To the applic^ation oi it to heirs remoter than 
the great-grandson, there was an obvious, and at first sight 
insuperable, difficulty. How he obviated that difficulty and 
cleared the way for us, we shall now proceed to consider. 



CHAPTER IV 


PRATIBANDHA OR OBSTRUCTION 

Before we can see how the impossible was accomplished, it is 
necessary for us to leave for a while the law of inheritance and 
turn to the law of jura in re aliena, and especially to the law 
of mortgages. The exposition of the law of mortgages and 
otiler Jura in re aliena by the Mitakshara lawyer proceeded on 
notions that differ fundamentally from the notions that form 
the basis of the Roman, English and Anglo-Indian expositions 
of them. According to the Roman and Anglo-Indian jurists, 
ownersliip is not a single indivisible right, but a right that is 
composed of other rights, a right that is in the ultimate 
analysis not one right but a bundle of simpler component 
rights. “ The rights of property are says Sir Henry Maine, 
“ in the eye of the jurist a bundle of powers, capable of being 
mentally contemplated apart from one another and capable of 
being separately enjoyed.’*^ Holland, following the great 
Roman masters, analyses the right of ownership into the rights 
utenc/i, fruendi, abutendi, fructus percipiendi, alienandi and 
vindicandi,^ Making use of this conception in his exposition of 
tlif* law of mortgages, Holland says*^ “ The right of sale is 
one of the component rights of ownership and may be parted 
with separately in order to add securitj^ to a personal obliga¬ 
tion. When so parted with, it is a right of pledge, which may 
be defined as a right in rem, realisable by sale given to a 
creditor by way of accessory security to aright in personam,*' 

1 Village Communities, p. 158. 

2 Jurisprudence, p. 181. 

3 Jurisprudence, p. 202. 
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The 8ame conception lies at the basis of our own 'IVansfor of 
Property Act and section “>8 of it defines a mortgage as “ the 
transfer of an interest in specific iinraovable property ” for 
securing the performance of an obligation. Sir D. F. Muila, 
commenting on the section, says : “ A mortgage is a trar).sfer 
of an interest in specific immovable pro])erty as security for 
the repayment of a debt. The nature of tlie right transferred 
depends upon the form of the morigiige In a simple inorigagf?, 
what is transferred is the power of SJile, which is one of the 
component rights that make up the aggregate of ownership. In 
a usufructuary mortgage, wliat is transferred is a right of 
possession and enjoyment of the usufruct ” 

To the Mitakshara lawyer, mortgages without y>ossession 
were unknown. In all his mortgages, the thing mork'aged was 
either Gopya, to be merely retained in possetsion, or Bho^ya 
to be retained in possession and enjoyed by the creditor. Such 
mortgages would be explained by an Anglo-Indian jurist by 
saying that the owner, the mortgagor, had transferred to the 
mortgagee a component right of his ownership, namely the riglit 
to the possession or enjoyment of the thing. But it seems that 
the law" of property follow'ed its own course of development in 
the Mitakshara school and that development was based, not on 
the idea of the compositeness or divisibility of ownership, but 
on the idea of the ob^itructedness or unobstructedness of owner¬ 
ship, or to put it as the texts do, of property-ness. There were 
two correlated entities, the svami or owner and the sva^ property 
or thing owned. Ownership or the quality of being an owner, 
svamitva or svamya, resided in the owner; and the counterpart of 
it, property-ness or the quality of being property, svaiva resided 
in the thing owned. Ownership and property-ness, svamya and 
svatva, w"ere two aspects of one and the same thing, namely the 
relation between the owner and the owner!, viewed from difierent 
ends. Viewed as existing in the owner, it appeared as ownershix), 
and viewed as existing in the thing owmed, it apx>eared as 
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property-ness.^ And whatever propopition was true of the one 
was necessarily true of the other.'* But as we are accustomed 
to speak in English of only ownership and not of property-ness, 
1 shall continue to speak of ownership, though the texts generally 
speak of property-ness. 

It is well known that the secular Hindu LawAvas developed 
as a department of Dharma. In their commentaries on the 
Lipsa-Sut ra of the Dharma Sutra of Tainiini'* the gr(?at scholiasts 
of the Miniansa school had incidentally to consider the nature of 
property. One of them. Guru, ha<l defined property as a thing 
which (*oiild be made use by the owner as he pleased." Tlu‘ 
Mitakshara lawyers adopted the definition, but in their investi¬ 
gations they hiund that in actual life some cases occurred where 
a person, thougli owner, could not deal with his property as he 
]»leascd. And one of the cases that struck them most was that 
of a thing under a mortgage. It will be remembered that all 
mortgages under the Mitakshara law were hy delivery of posses¬ 
sion to the creditor. The lawyers found that an owner who had 
mortgaged his property was in a peculiar position. He seeined 
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to continue owner; but still he could not deal with the property 
as he pleased so long as it was under the mortgage. Confronted 
with the same phenomenon, the jurists of the West hit upon 
the idea of the divisibility of ownership and explained the 
partial inability of the owner of a thing mortgaged to deal with 
it as he pleased by saying that a fragment of the ownership was 
no longer residing in the owner but had been transferred to the 
mortgagee. 

But the cultural heritage of the Mitakshara lawyer led 
him to a different solution. He had been taught by Panini^ 
that the suffixes tva and ya were suffixes denoting a state of being, 
a condition or a quality. Thus svamutva or svam-ya meant tlie 
condition or state or quality of being an owner; and svatva meant 
the condition or state or quality of being owned or of being pro- 
I>erty.The Purva-Mimansa philosophers also had held tljat svatva 
or property-ness was a quality residing in the thing owned. Now 
these Mimansakas had a problem to solve. They had observed 
that fire burned; they had further observed that in tlie presence 
of a certain gem, the fire ceased to burn, so that you could touch 
it without burning your finger. But as soon as the gem 
was removed, burning manifested itself again in the fire and 
you could no longer touch it without burning your finger. 
The fire burned your finger before the gem was brought near it 
and after the gem was removed away from it; but in the 
presence of the gem, the fire was powerless to burn. Now the 
question was: Whether the power of burning in the fire was 
destroyed by the gem by its presence and created again when the 
gem was removed; or whether the power of burning was simply 
smothered by the gem and not killed, simply held in abeyance, 
simply obstructed without being destroyed. The first alternative 
presented difficulties and if the presence of the gem destroyed the 
power of burning, it could not be explained bow the power 
returned on the mere removal of the gem without any fresh act 


S Pun/nf, V.i. 119&124. 
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of ignition. So the Mimansakas had accepted the second alter¬ 
native and had come to the conclusion that the power of burning 
in the fire had been simply obstructed, hindered by the gem and 
not destroyed; so that the fire which had ceased to burn in the 
presence of the gem, resumed burning on its removal. The 
presence of tlie gem was a pratibandha or obstruction to the 
power or quality of burning in the fire. 

The inabilities of an owner of a thing under a mortgage 
HT other jus in re aliena, which appear to the European lawyer 
as due to the fragmentation of ownership and the transfer of a 
fragment of tlie ownership from the owner to the mortgagee or 
other holder of the Jus in re aliena, appeared to the Mitakshara 
lawyer as due to pratibandha or obstruction. The mortgagor, the 
owner of the thing mortgaged, continued no doubt in strict legal 
theory to be the owner of it even during the mortgage; but for 
all practical purposes he was as good as no owner, because 
having transferred possession of the thing mortgaged to the 
mortgagee, he could perform no act in the law with regard 
to the thing so long as it was under the mortgage. In old law, 
as observed by Salmond, an owner who had ceased to possess had 

«tTr«tcr<¥^qT, ^ 

Manikana, Adyar Edition (1960), p. 54. 
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almost ceased to ow'n.^^‘ This inability of the mortgagor to 
(leal as he plt^ascd with the thing mortgaged, the Mitakshara 
lawyer explained by saying that by the mortgage the ownership 
(»f the mortgagor, though certainly not extinguished, was during 
the mortgage laid under a pratihandha or obstruction and so 
could not have free play. When it was not necessary to be so 
meticulously accurate, the Mitakshara lawyer spoke of a 
mortgagor as no owner during the continuance of the mortgage, 
ijot us take for instance the following from Yajriavalkya and the 
Mitakshara on it : 

\'a jnavalkya :— 

3fT?^ ## <5^ ^ i ii. 23 


The Mitakshara :— 

?Tir«rT JTwfsr 

cqrsTR fqnrfq ^r^wTfer erq^qfer qrrTT^q 1 

qfqql q;q ^ 1 qqrrarqqq q 

fFwqfq I trq =q qpr^qr qtqq^r 1 

1 1 ®i?q^sfq q>^rqi^=q?r?frqT 3 T qqrr- 

sTRTfqqr 1 qq ^ qsrqq ti 

^'ajnavalkya ;— 

*‘ln the case of a mortgage, an acceptance ( of a gift ) and 
a purchase, the prior in time prevails (over a later transaction).** 

The Mitakshara :— 

** A person first mortgages aland to one and borrows 
something and then mortgages it to another and borrows some¬ 
thing. In such a case, the land becomes of the first mortgagee 
alone and not of the second. Similar is the case where there 


10 Jurisprudence, p. 472. 
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is a subsequent acceptance of a gift of a thing or its purchase. 
(Now an objection is considered ) When a thing is mortgaged, 
no second mortgage of it is possible because the thing mortgaged 
ceases to be the property (of the mortgagor). Similarly, a 
thing already gifted away or sold cannot again be sold or gifted 
(by the former owner). So the express laying down of this 
rule (by Yajnavalkya) serves no purpose. We reply: Even 
though the thing no longer remains the property (of the mort- 
gagor after the first mortgage), someone may through ignorance 
or greed mortgage it again (or may make a gift of it or sell it ) 
and in such cases the first transaction is to prevail.*' 

Again com men ting on the next versc^*^ tlie ^Slitakshara 
observes . 

^Tr^rarr i 

=*r t ?r m ii 

** A second transaction is in such cases in fact not possible, 
because only a thing owned by one can be mortgaged or gifted 
away or sold by one; and a thing already mortgaged or gifted 
away or sold no longer remains one’s property. ** 

Apararka is more accurate .iiHi coiiimefiting on Yajna> 
valkya II. 23 quoted above he says 

JTsrr- ?rcrr ^n- 

_c ■»_ o 

^ i rT?r 

^RjfrrRT f*T«irr I gnrdf^?Tr*?Tt 

i arTfar- 

c « 

5 *T€rf7 d^nfr jrf^sirT i 

dfir sr-qTfsr?^ wi# ii'^ 

« <> -i 

11 Yajnavalkya, 11. 24. 

12 Yajnavolkya Smriti, with Ajxjrarkj’s Commeniary, Anandashrama 
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The text in tiie two places underlined above is obviously 
corrupt. For ghhitva there ought to be kntva and between 
adhamarnena and danam, there ought to be the word adhih. 
Dana-kriya--hhvam is obviously a misprint for dana^vikraya- 
bhyam. But fortunately the portion of the text that speaks oi 
the effect of a mortgage on ownership is in tact. The text 
restored accordingly would read 


'T^'TTf^TT srrfsrdsf m i 

fipsm I g;#FTT»?TT 

'TT^J^PT^T F^3TJTP»fr ^ f^JTrT: I anfsj^PTW^ ^ 

JT ^ ^rsTTf'T i ?T?ir 

«iT^^3r 3nf?T?^PT^^*T q^'TTf^ arctic# 5 r?t# ii 

CO c 

** For instance, a land is mortgaged, sold or gifted away, 
and then the debtor makes again a mortgage or a gift or sale of 
the same land to another person. Then the former act is valid 
and the latter invalid. The ownership having been removed by 
the former act of sale or gift, the subsequent gift or sale does 
not become effective as being done by a non-owner. (And) 
though by mortgaging the ownership is not removed, yet it is 
obstructed (pratihaddhyate). Therefore until the state of being 
mortgaged is removed from the land, it cannot at all be given 
in mortgage to another person. " 

It will be observed that Apararka here distinguishes be¬ 
tween the effects of an alienation like a sale or a gift on the owner¬ 
ship of the transferor and of a mortgage on the ownershi}.) of 
tiie mortgagor. A sale or gift removes the ownership of the 
transferor; whereas a mortgage does not remove the mortgagor’s 
oAiiership but simply obstructs it. And what is the consequence 
of this obstruction ? It is that the mortgagor is prevented 
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* luring the continuance of the obstruction, namely the mortgage, 
from dealing with tlie mortgaged property as his own. 

The Smriti Chandrika^-* quotas the above text of 
Yajnavalkya and adds :— 

qf?rc^5ftr-JT g;^TrrtiT*r ^ 5 i 

'TT. I 5rR?r?f 1 JT?n:smjr^.wJT 

<0 N N 

ffRcJf# ?r«nfr 1 jrf^^^srrr^T- 

mtff ^ 'Rwr fcT 3rffr3:c^?#wr 

ff^r^nr 1 

'*Vashistha also is of the same opinion and says : **A man 
first mortgages a thing and then sells it; which of the two 
transactions Is to prevail? The prior In time Is the stronger”. 
Though by mortgaging, the ownership is not removed, yet It is 
obstructed (pratihaddhyate). And a sale by a person whose 
ownership is obstructed (pratihaddha-svamibhavena ) is as 
invalid as a sale made by a non-owner”. 

The Saraewati-VilaBa considering the same probiciri says:— 

3r5r JTT5T^5«W;- snsfr ^iTr# 'p? 5 
II 3nwf^ fTT ^ I 

trspRlf^ fff^TPr I 3T^ 

fftTr<?5T I q# srfcT^rt 1 

rRpft*FF^5gTcr JJRWR Jf I ^ ^ePF^T 

I 5nFmfe? gr^jm^fJTfgr =?rr ^J5ir#- 

spRif^ ?T>rR5p^JT 5 ?RTerT?rrf^^ spTtf^r 1 

13 Mysore Edition, 19*6, Vyavahara Kcnda, Part II. pp. 339-340. 
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^ ?^Tr?T4i#r fp^nfr irf^w i fT?r^^ 

qf?r^j:grrfir*rT#'T irTfcrr^rqjir: qr'^r |#?Tr 

^TfzpT irq- II *•< 

“Therefore says Yajnavalkya, “In the case of a mortgage, 
acceptance of a gift or sale, the prior in time is the stronger 
in the three transactions of mortage etc. the prior transaction 
alone is the stronger. For instance, a person mortgages a land 
first to one and then to another and borrows something. Here 
it becomes of the former and not of the latter (mortgagee). 
Similar is the rule in the case of acceptance of a gift or a 
purchase. (Now an objection is considered :-) Now a thing 
mortgaged is no longer the property (of the mortgagor) and 
therefore there is no possibility of a subsequent mortgage. 
Similarly of a thing gifted away or sold, a second gift or sale 
(by the former owner) is not possible; therefore the express 
laying down of this rule serves no purpose (Is superfluous). If 
that is the objection, we reply Though ownership no longer 
remains in him yet a man through ignorance or greed may make 
a second mortgage etc. (n such a case, the former Is the 
stronger one; and this rule is based on logic and should not be 
found fault with-so says Vijnaneshvara. Though by mortgaging, 
ownership is not removed, yet it is obstructed (pratihaddhyate), 
Therefore a mortgage or sale made by one whose ownership is 
obstructed ipranhaddha-svanii^bhavena) is as invalid as a mortgage 
or sale made by a non-owner’'. 

How long was tli«^ ownership <fbHtructo(l i Obviously, as 
long as the mortgage continued or till tlie obstructor, namely 
the nn>rtgagee, waived his rights. Let us return to the Smrili- 
('handrika. The problem was ; A man first mortgages all his 
property without specification to a creditor; sometime later, 
he mortgages for tlie same debt to the same creditor a particular 

14 Saraswati^Vilasa, p. 23X. 
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BlKM-ified land or other property. Which is the mortgage that 
jirevaily; the first or the second i 'I'he answer was that the latter 
prevailed. Now tiare w’as an objection; by the first mortgage 
all the property, including the specific property of the second 
mortgage, had been mortgaged; the* ow nership of the mortgagor 
had therefore l)een obstructed with regard to the specific property 
also. How then could the debtor give any secomJ mortgage 
of the specific property, without first satisfying the first 
mortgage i The second mortgage was valid, answered the author 
of the Smriti Cliandrika, because by coiiBcnting to take the 
second mortgage, the tireditor who could have prevented the 
seconfl mortgage or other alienation—the creditor liimself had 
given up his rights under the first mortgage. The creditor was 
the obstructor in virtue of the first mortgage, and when he di<l 
not < hoose to obstnii t the giving of the second mortgage, but 
chose to ficcept it the second mori^ijgc could not but prevail. 
The Srnrit i'-<'haridi iha <^uotc^ Katyayaii^i and comments 

W ^ (f^rJTRfrr:) I 

"He (Katya/ana) himself says:— ‘A person first gives a 
mortgage of all his property generally and then gives a mortgage 
of a specified, named and marked piece of property. How shall 
it fare in such a case? The marked is the stronger.’ The meaning 
of this is:-A person mentions as mortgaged alt his property 
generally and borrows a loan from a creditor; at a subsequent 
time, vsith the consent of the creditor, he gives (in mortgage) 
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for the same old debt a land or other particular property marked 
by a Ghana or the like; in such a case, the marked (mortgage) 
is the stronger. Because, the first mortgage was given up by the 
creditor himself, who was the obstructor (praiibhamihaka) of the 
subsequent acts of mortgage or sale.”^ *"' 

So in a mortgage, the mortgagor wa8 the owner, the 
mortgage was the obstruction or pratibandha to the mortgagor’s 
exercise of his ownership, and the mortgagee was the obstructor 
or pratibandhaka . If the obstructor or pratibandhaka waived 
his rights the obstruction ceased. 

Besides mortgage, there was also another instance noted 
\vherein the owner was not entitlcil to deal vrith his property as 
he liked. It was the case of an owner of property who had 
contracted to sell it and had accepted earnest money. In 
such a case, the owmer was no longer free to deal with his prop* 
erty as he pleased and the only way in which he could deal 
with it was by selling it as agreed. And what was it that was 
coming in the way of the owner in his dealing with the prop¬ 
erty as he pleased ? It was the acceptance of the earnest 
money. So the earnest money was called a pratibandha or 
obstruction.^® 

15 Sfnriti-Chondrika^ Mysore Edition (1916} Vyavahera Kanda 
Part II pp. 338-539. 

^ ^ fIriTof M 

%T, srfrrafjft i 

Bharadvaja lays down a special rule with regard to a sale with 
earnest money (pratibandha), * If the seller, having accepted the 
earnest money, resiles ( from the contract of sale ) then he should 
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Mitra-Mishra, hi his commentary the Viramitrodaya on 
the Yajnavalkya Siuriti (II. 23 ) divides all acts with regard 
to property into three classes; first, the acts that do not affect 
ownership, like delivery of an article for safe custody; secondly; 
the acts that obstruct ownership, for instance the act of mort¬ 
gaging or pledging; and thirdly, the acts that are ^lestructive 
of ownership, like selling*^^ 

It is now clear that the disabilities of the mortgagor 
which are explained by the Western jurist by saying that a part 
of the ownership is no longer remaining in the mortgagor during 
the continuance of the mortgage but is transferred to the 
mortgagee, the same disabilities were explained by the Mitakshara 
lawyer by saying that the oAvnership, though existing in its 
entirety in the mortgagor, was during the continuance of the 
mortgage under a pratibandha or obstruction. Similarly, a lease 
would be explained by the Mitakshara lawyer, not by saying that 
a fragment of the lessor’s ownership, namely the right to possess 
had been transferred to the lessee, but by saying that the lessor’s 
ownership, so far as possession by him was concerned,was obstruc¬ 
ted by the right of the lessee. Corning to easements, he would 


be made to give the thing < contracted to be sold ) to the buyer and 
deserves to be fined double (the camcsl money ). When the buyer 
himself resiles from the contract after the earnest money has passed, 
in such a case Vishnu says . “ When the buyer resiles, the earnest 
money ( pratibandha ) shall belong to the seller. 

Sarasweti^Vilaso pp. 321-322. 

17. arrsjpTJiTqT 

srfijif^arfr ff^r 3 ;^*t ii 


Quoted in Oharma-Kasha, p, 733. 
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have said that the ownership of the owner of the servient tene¬ 
ment was obstructed by the rights c*f the o\\ ner of the dominant 
tenement so far as such olmtruction was necessary for the enjoy¬ 
ment of the easement. The mortgagor, the lessor, the owner oi‘ 
the servient tenement were all full owners having in themsedves 
their ow'nersbips in their entirety. But to the full exercise of 
of those ownerships, the mortgage, the lease and the easement 
were pratihandhas or obstructions; and the mortgagee, the lessee 
and the owner of the dominant tenement were the pratibandhakas 
or obstructors. The pratibandhakas or obstructors could waive 
their pratibandha or obstruction rights. 

In conclusion, we note here three tilings in particular: 
First, that in the Mitakshara law, a pratibandha signified an 
obstruction, not to the acquisition of property, but to the exercise 
of the right of ownership over property already ac(|uired; the 
mortgagor was under an obstruction, not in respect of the acqui¬ 
sition of the thing mortgaged—he had acquired it before he could 
mortgage it—but in respect of the exercise of his right of owner¬ 
ship over it. And secondly, swatva or ownership was regarded as 
being of two sorts, apratibandha, having no obstruction and 
sapratibandha, existing aiong with one or more obstructions. 
This made the word swa, property, ambiguous; in some contexts 
it meant property existing with one or more obstructions and in 
others property existing with no obstruction. And thirdly- and 
this is very important for our understanding of the Mitak.shara- 
that Vijnaneshwura, wTiting as he was a commentary f(»r 
beginners,^ ^ sometimes speaks, for simplicity’s sake, of an owner 
under an obstruction as if he were no owner. 


18. 



II 


Verse 2 at the beginning of tbe Mitakshara. 



CHAPTER V 


THE SOLUTION 





aisrf^sr: 


“Here the term heritage (daya) signifies that wealth, 
which becomes the property of another, solely by reason of 
relation to the owner, it is of two sorts : that existing with no 
obstruction (apratihandha) and that existing with one or more 
obstructions (sapraiihandha).*" 

—The Mitakshara. 


f'RTRt^rt I 


“The wealth of a father or of a father's father is heritage 
existing with no obstruction. The wealth of a son or other 
relative is to a father or other relative heritage existing with one 
or more obstructions.” 

—The Parashara-Madhava (p. 478). 

At the end of Chapter III ^e left the Mitakshara lawyer 
on the horns of a dilemma. Pondering over the phenomena of 
heritage, he felt intuitively that the modus operandi of the law 
of inheritance was beyond the appearances one and the same 
in the case of all heirs; further, he observed the fact that every 
relative felt himself by the sole reason of the relation as in 
some way being the owmer of the property of his every other 
relative. On the other hand, he found that the heirs remoter 
than the great-grandson could not exercise any rights of 
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ownership over the ancestor’s property during the life of the 
ancestor. In their case it appeared as if they had no right in 
their ancestor’s property during the life of the ancestor. How 
to reconcile these irreconcilable facts ? We can now see how 
he accomplished the reconciliation. The Mitakshara lawyer 
called to his aid the idea of pratibandha or obstruction which 
he liad developed in the law of mortgages. There he had found 
that the mortgagor could in no way exercise his ownership 
because that ownership was under a pratibandha or obstruction. 
Between the mortgagor and the property mortgaged, there 
came in an obstruction in the form of the mortgage and made 
the mortgagor’s ownership as ineffective as if it did not exist. 
The same was true in the case of inheritance. A nephew w^as 
the owner of his uncle’s property as his heritage or daya, 
‘solely by reason of relation’. But so long as the uncle lived, 
the nephew could not exercise his rights of ownership over the 
property, because between the nephew' and the property there 
came in an obstruction in the form of the uncle’s life. This 
is what is meant by the great Madhava when he says that 
‘the wealth of a son or other relative is to a father or other 
relative heritage existing with one or more obstructions, a 
sapratibandha daya. It should be noted that to a father or 
other relative the property of a son or other relative is 
^pratibandha daya only during the life of the son or other 
relative; because after the death of the son or other relative, 
the obstruction would have vanished and the property would 
no longer be called sapratibandha daya or heritage existing 
along with an obstruction. On the removal of the obstruction 
by the death of the uncle, the nephew’s ownership of the 
property would at once begin to have free play, just as a 
mortgagor’s ownership came into free play on the extinction 
of the mortgage. 

There is a father, a son and the son's son. The son 
acquires property without the aid of the father or of the 
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father’s property. Now what is the relation of the property 
to the son. to the father and to the son’s son ? The relation 

of the son to the property is obvious. The snii is the 

acquirer and therefore the owner and the* property is the 
owned. To the son’s son the property is apratibandha daya 
or heritage with no obstruetion. “The wealth of a father or 
of a father’s father is,” saj’s Madhava, “heritage existing with 
no obstruction”. To the father, the property is sapratihandha 
daya or heritage existing with one or more obstructions. “The 
wealth of a son or other relative,” says Madha\ a again, “is to 
a father or other relative heritage existing with one or more 
obstructions”. The thing to be noted here is that the son’s 
property is daya or heritage even during the lifetime of the 
son to both the father and the son’s son. To say that it is 

daya to both the father and the son’s son is to say that both 

the father and the son’s son have become owners of the property 
on account of their relation to the son. But the father though 
owner cannot exercise his ownership as there is an obstruction 
to its exercise in the form of the son’s life and of the life of 
the son’s son. But the son’s son can exercise his ownership 
because a father's life is no obstiuction to his son. 

Let us return to the words of the Mitakshara. “Here 
the term heritage signifies that wealth, which becomes the 
property of another, solely by reason of relation to the owner. 
It is of two sorts ; apratibandha and sapraiibandha,*' Colebrooke 
translates the word apratibandha by ‘unobstructed’ and the 
word sapratibandha by ‘liable to obstruction’. Principal 
Gharpure renders the words by ‘un-obstructible’ and ‘obstruc- 
tible’, adding the note to the word apratibandha : “Colebrooke 
translates as ‘unobstructed’. The original has apratibandha, 
‘that which is not liable to obstruction’.” It is submitted 
that Colebrooke’s translation of sapratibandha as ‘liable to 
obstruction’ is inaccurate and misleading and was due to the 
fact that Colebrooke was not aware of the history of the notion 
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of pratihandha or obstruction and of its function in the 
Mitakshara jurisprudence. Principal Gharpure's translation of 
the words us 'unobstructible* and 'obstructibie’ is, it is submittedy 
impossible. Corresponding to the English suffix ‘-able’, ‘-ible’ 
or ‘-ble', \\e have in Sanskrit the suffix YA (Panini’s YAt, 
kYAp, and nYAt), Ihe rules about which are laid down in 
Panini III. i. 97 to 132. Thus we have grahya acceptable, 
ganya calculable, vadhya vulnerable, gnrhya censurable, varya 
eligible, panya vendible, vikshya perceptible, peya drinkable, 
stutya laudable, dharyo bearable. Had ‘obstructible’ and 
‘uiiobstruciible’ been meant, the Sanskrit words would have 
been pratibandliya and apratihandhya derived from the root 
‘pratibandh’ according to Panini III. i. 124.^ It is clear there¬ 
fore that apratihandlia and sapratihandha cannot be translated 
as ‘unobstructible’ and ‘obstructible’. Nor can we translate 
them, wdth Colebrooke, as ‘unobstructed’ and ‘liable to 
obstruction’. 

Mayne also translates the words as ‘unobstructible* and 
‘obstructible’. Let us see what Mayne means by the terms 
‘obstructible’ and ‘unobstructible’ and whether there is known 
to the Mitakshara an ‘unobstructible’ heritage as understood 
by Mayne. “The unobstructed, or rather the unobstructible, 
heritage is,” says Mayne, “that in which the future heir has 
already an interest by the mere fact of his existence. If he 
lives long enough he must necessarily succeed to the inheritance, 
unless his rights are defeated by alienation or devise; and if 
he dies, his rights will pass on to his son, unless he is himself 
in the last rank of the sapindas, in which case his son is out 
of the line of unobstructed heirs. On the other hand, the 
person who is next in apparent succession to an obstructed, 
or rather an obstructible estate, may at any moment find 
himself cut out by the interposition of a prior heir, for instance 


1. I 
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a BOD, a widow or the like **.2 Thus it appears that Mayne calls 
an apratihandha daya an ‘un-obstructible’ heritage, because 
the heir, if he lives long enough, must necessarily succeed 
to the inheritance; and calls a sapraiihandha daya an ‘obstruc- 
tible’ heritage, because the heir may at any moment find 
himself cut out by the interposition of a prior heir. But an 
examination of the Mitakshara shows that an apratibandha daya 
was by no means ‘unobstructible’ in Mayne’s sense. Even 
an heir to an apratibandha daya found himself sometimes cut 
out by the birth of a prior heir. 

A son gets his father’s property as apratibandha daya. 
At tVie present tiay, there are recognized only two kinds of 
sons, namely the aurasa or the legitimate and the dattaka or 
the son received in adoption from his parents. Both the? 

aurasa and the dattaka sons get their father’s property as 
apratibandha daya from the moment of their birth or adoption. 
In Vijnaneshvara’s time, twelve kinds of sons were recognized 
and all of them got their father’s proy»erty as apratibandha daya, 
and relacives like the wife and the daughter came in as heirs 
to the sapratibandha daya only when there was no son of any 
of the twelve kirids^. The twelve kinds of sons were arrang¬ 
ed in an order of priority. They were 1. the legitimate 
(Aurasa), 2. the son of an appointed daughter, (Putrika-^ 
Putra), 3. the son of the wife (Kshetraja), 4. the son of hidden 
origin (Gudhaja). 5. the damsel’s son 6. the son of 

the twice-married woman (Pounarbhava), 7, the son given 
(Dattaka), 8 . the son bought (Krita), 9. the son made 
(Kritrima), 10. the son self-given (Dattatma), 11. the son 
of a pregnant bride (Sahodhaja) ami 12. the son deserted 
(Apaviddha). The law relating to these kinds of sons is laid 


2 Hindu Law : Seventh Edition, p 342. 

3. Colebrooke : Mitakshara, II i. I, 2 and 3. 
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down in Yajnavalkya II. 128 to 133 and the Mitakshara 
thereon.^ Now let us consider the following ca^es : A is a 
Brahmin owning property. He marries a Kshatriya woman, 
but it happens that at the time of the marriage the bride is 
pregnant by a third party and brings forth a son after the 
marriage. That son would be the Sahodhaja son of A and 
would belong to the eleventh class. He gets an interest in 
his father’s property by birth. A dies. The son gets the 
property of his father by survivorship. A’s property is aprati- 
bandha day a to the sahodhaja son.^ 

In the above instance, let us suppose that after the birth 
of the Sahodhaja son, A marries a Brahmin woman and has a 
son on her. That son would be the Aurasa or legitimate son 
of A and would belong to the first class. A then dies, leaving him 
surviving his two sons, the Aurasa and the Sahodhaja. To 
whom does the inheritance go ? To the Aurasa son, to the exclu¬ 
sion of the Sahodhaja^ answers the Mitakshara.*' It will be seen 
that the Sahodhaja son. though heir to the apratibandha daya, 
was cut out by the birth of the Aurasa son and that an 
apratibandha daya was not ‘unobstructible’ in Mayne’s sense. 

Not only this. Even an Aurasa son may be excluded 
from inheriting his father’s property by the father’s brother 
or the father's brother's son, under certain circumstances. An 
Aurasa son may take to a very unrighteous life and may be 

4. Colebrooke : Mitakshara 1. xi. 

5. Colebrooke: Mitakshara : I xi. 22 and 33 and 1 i. 3. 

6. Colebrooke : Mitakshara : 1. xi. 26. 

Balambhatta also says :— 

I 5rcr 
II ” 

Balambhatti page 691. Choukhamba Sanskrit Series, Benaras, (1914) Edn. 
Gharpure's edition, Vyavahara Adhyaya, p 236. 
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excluded from the inheritance. Now he cannot be leading an 
unrighteouB life from his birth So as soon as he is born, he 
gets ownership of his father’s property by birth, but later on, 
on account of his unrighteous conduct, is displaced from his 
position as heir by his uncle or uncle’s son or the like. Says 
the Mitakshara on Yajnavalkya 11-51. “It is possible that 

another may take the heritage (even) when the son exists,. 

Hence also, when the sons are impotent or otherwise 
(incompetent), and the son of a woman of equal caste leads 
an unrighteous life the uncle, his son and the (like) others take 
the heritage”.*^ 

What then do the words *apratihandha' and *saprati- 
bandha* mean ? They mean ^existing with no obstruction’ and 
‘existing along wdth one or more obstructions’. As pointed out 
by the commentator Balambhatta, the w-ords *apratihandha^ and 
*sapratihandha^ are Bahuvrihi compounds and adjectives to the 
word daya.^ The compound ^apratibandhd* is formed 
according to the Vartika 1390 on Panini IL ii- 24,® Dissolving 
the compound we get ^andyamanah pratibandhah yasya sah 
(dayah), {Daya or heritage) to which there exists no obstruction’. 

7. Gharpure’s Translation. Vyavaharadhya, p. 797: The original reads 

“ 5 ^ 

Mitakshara on Yajnavaikya. II. 51. 



Balambhattiy Gharpurc’s First Edition (1914) p. 123- 

9 “ ’’ 

Panini II. ii. 24. 

Vartika 1390 
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The compound *sapratibandha* is formed under two Sutras, 
Panini IL ii. 28 and VI. iii. 82.^^ ^Sapratibandhah dayah" is 
therefore *pratibandhena saha vartamanah dayah, Daya or heritage 
existing along with an obstruction’.^^ When we say 
*sapratibandhah dhyah^ daya existing along with an obstruction’, 
we mean that two things are simultaneously in existence, one of 
them being the daya and the other the obstrnction (pratibandha) 
to it. We mean the coexistence of the daya and the pratibandha. 
When therefore it is said that to a nephew his uncle's property 
is sapratibandha daya^ it means (i) that the uncle’s property 
becomes the nephew’s property by reason of the relation and (ii) 
that it becomes the nephew’s property with an obstruction 
co-existing with it. And by an ‘obstruction’ the Mitakshara 
lawyer meant the existence of a circumstance which prevented, 
not the birth of ownership, but the exercise of it. 


10 i 

Panini II. ii. 28. 


I 

Ibid VI. iii. 82. 

11 Fortunately for us, a similar expression, sapanah vivadah occurs in 
Yajnavalkya 11. 18, and explaining the term *sapanah* Vijnaneshvara 
there says 

" ^pr>r:, TOR W: I ^ ?Ror: II ” 

Principal Gharpure there translates the word ‘sapanah as 
‘accompanied by a wager'. Similarly ‘Sapratibandha* is to be 
dissolved and explained as : 

**That which exists (vartote) along with a pratibandha is 
sapratibandha**. 
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But why noi uiuierBtand that the word *pranlHnidha^ in 
the fX]jn:*.ssion 'Mipratil-atidho daycd means a circumstance which 
prevents the into exist€?iice of the ownership itself ? 

Why not snv that to a nephew, his uncle’s property is 
Mjpiaiihaudha day a l *eciiuse the uncle’s life prevents the uncle’s 
property Iron) heconiinj; the nephew’s property at all, though 
thii relation exists From what has gone above, two reasons 
will tjccur why it cannot be so said : First, because w-e should 
he understanding llie word ^pratibandiia' in a sense w'hich it 
does iKtt seem to have borne in the Milakshara law; we have 
seen in the law of mortgages that prulibandha meant the 
existence of a circuinslance v/hich prevented, not the birth of 
ownership. 1 ut the exercise of it. Secondly, because we should 
he undtTi landing the word ^daya" \x\ a sense excluded by the 
definition; according to the definition, tlie word ^doya* means 
a particular kind of [property, namely proi)erty acquired by 
inheritance and not the act of inheriting. If we say that the 
uncle’s property is \sapratibandlia dayu' to a nephew because 
the uncle’s life prevents its becoming tlio nephew’s property, 
then the pratihandha or obstruction would be, not to *dayd* in 
the sense of ‘property inherited’, which is the sense according 
to the definition, but to ^daya^ in the serihc of ‘the act of 
inheriting’-a sense excluded by the definition. Here we shall 
not<^ a third objection. Let us take a similar instance of a 
iva//a-co in pound. *Soputiah pita asti, agachchhatiy the father is 
or comes with the son’. We cannot speak of the lather as 
being or < oming w ith the son unless there is coexistence of 
the father and the son. The word saha in Sanskrit, as its 
synonym ‘with’ in English, expresses accompaniment or being 
together in existence or action. Further, according to Panini 
II. iii. 19,12 in expressions like •Saputrah pita asti, agachchhatU 
the father is or comes with his son’, the noun connected with 


12 
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j&a/za denoteR a thing which is subsidiary to the thing denoted 
by the noun which is the subject of the verb. In the above 
expressions, the noun connected with saha (which in a ccnipouiid 
sometimes becomes sa) is ‘son’ and ‘father’ is the subject of 
the verb. So the principal person that is or comes is the faihrr. 
and the son is or comes as subsidiary to the father: the son 
is a mere accompaniment of the father. Similarly, sapratibandhah 
dayah, daya existing with an obstruction’ mctans that the dayci 
and the pratihatidha arc in coexistence; and further, tliat of 
them two, the thing that principally exists is the daya arul 
that the pratihandha is subsidiary to it in existence*; that the 
pratihandha or obstruction is a mere accompaniment of the da\a 
or heritage Unless the daya, and its protibandha exist together 
at one and the same time and unless the daya exists principally 
and the pratihandha as subsidiary to it, as a mere ac ompanimenf 
of it, we cannot sj^eak of sapratihandba daya or Ijcritage wii)> 
an obstruction or heritage accompanied by an obstruction. We 
cannot therefore say that an uncle’s property is to a nephew 
sapratihandba daya as the pratihandha^ namely the life of the 
uncle, during its existence, prevents the uncle’s y)ropcrty from 
becoming the nephew’s daya or heritage at all. If that were 
the case, the expression ‘ sapratihandba daya, heritage 
accompanied by an obstruction’ would itself have been 
impossible; because during the existence of the pratihandha, 
the life of the uncle, the uncle’s property would not become 
t^»e nephew-’e daya or heritage at all; and when it at last became 
the heritage o1 the nephew', on the death of the uncle, the 
pratihandha or obstruction had vanished and ceased to exist. 
Sj long as the obstruction existed, there was no heritage; and 
before the heritage came into existence, the obstruction had 
vanished. So Ihere would be no coexistence of the heritage 
and the obstruction, and with reference to such a state of 
circumstances the expression ‘sapratihandba daya' or ‘heritage 
with or accompanied by an obstruction’ could not be used at 
all. It was perhaps the perception of this di£Sculty that led 
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CVilebrooke to translate the word *sapratibandha* as ‘liable to 
obstruction’ and Principal Gharpure as 'obstructible’. But 
we have seen that such a rendering is opposed to Sanskrit 
gramiuar and vocabulary, to the function and history of the 
notion of pratihundhu in the Mitakshara law and to the definition 
of 'daya^ given in the Mitakshara, It is clear, therefore, that 
the uncle’s prot)ert> becoines the heritage or daya of the nephew, 
by tlu' soil* ri^ason of the relation, even during the life of the 
uncle. But on becoming heritage, it finds that there is in 
existence alongside of it an obstruction to it, namely, the uncle’s 
life. 'I'ho nephew therefore though he becomes the owner of 
tlie uncle’s pro[)erty «s daya or heritage during the uncle’s 
lifetime, finds that his ownership is subject to an obstruction 
until the disappeiiranee of which it cannot be exercised; just 
as a mortgagor, though he is the owner of the thing mortgaged, 
finds that during the continuance of the mortgage he cannot 
exercise his ownership because between him and his property 
there comes in an obstruction, namely the mortgage. 

So far tlie paras 1 and 2 of the Mitakshara passage under 
consideration take us. “Here the terra heritage signifies that 
wealth which becomes the property of another, solely by reason 
of relation to the owner. It is of two sorts : (heritage) existing 
with no obstruction, and (heritage) existing with one or more 
obstructions.” We have now to proceed to the remaining 
paras. 



CHAPTER VI 

TWO ARGUMENTS 

Before proceeding to the remaining pariii; of the Mitakshara 
passage, we shall note here two arguments by whicV» ihe 
Mitakshara lawyer sup^iorted his theojy that an heir became the 
owner of his ancestor’s property even during the lifetime of the 
ancestor, as against the Dayabhiiga theory that the heir's 
ownership in the ancestor’s proj)erty was created on ihe dt-misc^ 
of the ancestor. It w'ill be remem• ered that according to the 
Dayabhaga, a concurrence of two causes was required lor the 
heir to inherit, namely, the relation between the heir and the 
ancestor, and the demise of the ancestor. The first argument 
of the Mitakshara lawyer was directed to show that the death 
of the ancestor could not be a cause of the heir inheriting. So 
there remained only one cause, namely relation; and as the 
relation of the heir to the ancestor came into existence during the 
life of the ancestor, the heir became the owner of the ancestor’s 
property even during the life of the ancestor. The second 
argument was more direct and aimed at showing that the heir’s 
birth alone could be regarded as the cause of the heir’s getting 
the ancestor’s property and not the death of the ancestor; the 
heir’s birth was the heir's act of acquisition of the heritage. 
Neither of the arguments is found in the Mitakshara. The first 
of them is to be collected from a stray sentence of Bharuchi 
preserved in the Saraswati-Vilasa; and the second from a passage 
in the I>ayabhaga, where Jimutavahana for his polemical 
purposes presents the argument in a slightly misleading context 
and form and then proceeds to refute it. 
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Let 118 see what the first argument was. A and B are 
brotliers and have no other relative. They are separated. A 
piir(;ha8es a land, takes it into his possession, enjoys it for some 
time and thou dies. B is then seen to corue into possession and 
enj<»yincnt of the Jand. These arc legal phenomena observable 
by the senses Tllt^ jurist has to explain them. The Eastern 
jurist e>plaine<l them by saying that on the death of A, the 
right of ownershij) (jf the land arose in B in preference to anj' 
otlici ])CTson, because B was related to A. “ The word 'heritage* * 
said he^, '‘is used to signify wealth, in which properU, 
dependent on relation to the former owner, arises on the demist 
of that owner”. Thes the land was /^e heritage and i?*s right 
of ownership of the land arose as an efiect of tw^o causes, 
relation to A and the demise of A Now the Mitakshara lawyer 
|»ondercd over the explanation and lor him there appeared a 
diffieiilty. He had learnt from the great Arun’ of the 
Chhaiidogya. ITpanishud that existence could spring from 
existence alone and that existence could not spring from 
non-existence or negation of existence.^ The doctrine had beeii 
further <lcveloped by the Nyaya and the Vedanta schools of 
philosophy in conflict with the Nihilistic scliool of Buddhism 
and we find the wdiole argument summarized in the Bhashya 
of Vatsyayana on Goutaroa, Nyuya Sutra IV. i. 14 to 18, and 
in the Bhashya of Shankara on the Vetlanta Sutra II. ii. 28. 

I. C oicbrookc : Dayabhaga. 1. 5. 


Chhandogya Up. VI ii. 1 and 2. 
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What is more important to note is that the docarine had beer) 
developed in the Purva Mimamea scliool also and had given 
rise to the theory of apurva. The Veda had said that one 
eould achieve svarga (heaven) by yajna (sacrifice), A yajna 
was a ritualistic act and like all acts came to an tiid and 
disappeared on the completion of the act. Now the problem 
before the Purva Mimansa philosophers was as to how an act 
like a sacrifice could result in heaven for the sacrificer after 
the sacrificer*8 death. The svarga was the effect and its cause 
was the sacrifice. But when the svarga was achieved the 
sacrifice w'as no longer there. The question was us to how a 
cause that had ceased to exist could create an effect. To remove 
the difficulty various hypotheses were proposed and one of 
them was that the coming to an end of a thing, the dis¬ 
appearance of a thing into non-existence, could be the cause 
of the creation of another thing. But on raaturer consideration, 
the hypothesis had to be rejected.® Non-existence was divided 
into three categories, atyanta abhava or absolute non-existence, 
prag abhava or non-existence of a thing before its creation 
and pradhvawsa abhava or the non-existence of a thing after 
its destruction. The Purva Mimansa philosophers thought that 
there was no difference between the three kinds of non •existence 
in so far as they were non-existences;^ and CHinc to the 
conclusion that none of the three kinds of non-existence could 
be a cause of a thing that exists. So they postulated an 
Apurva and said that the act of sacrifice before it came to an 
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Kumarita cn Jaimini II. i. 5. Anand. Ed. p. 396. 

It I Ibid. 
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end prodiued an Apurva imd that the Apuna produced the 
Svarga or heaven at the end of the sacrificer’s life. The 
(iiscussiori is found in Shabara’s Bhashya and in Kumarila’s 
Varlika on Jaimirii : Dharma Sutra II. i. 5.-’ 

In raore places than one Kuinarila is eraphatio that 
non existence of any kind cannot be a cause of a thing that 
exists. “Nowhere has a. non-existence” says Kumari'a, “been 
seen to ha ve had the quality of a cause”; and again» ‘‘’In the 
world also, no kind of non-existence has ever been seen as 
a cause”.*' So the cessation of the act of sacrifice on its 
completion and the c(>nse(iuent passing of the sacrifice into 
iion-esisterice was not the cause of the sacrilicer’s attaining 
to heaven after his death. The act of sacrifice, before its 
completion. ga\e birth to an Apurva and the Apurva waited 
111 I the sacrificrcf’s death and achit^ved heaven for him and 
then disappeared. 

Yajnavalkya says in III. 219 that a man commits a sin 
by the non-performance of an act prescribed by the Shastra 
and falhs down. Vijnaneshwara, commenting on this sliloka 

5 =5rt?^TT I 

Also vide Shaliknn.aiha: Prakarana Panchika, Choukh- 
ambn Series, ( Vikrama SaiiM-at 1961 ), Banaras, 

P. '97. 

^rrsFTPftqTRf#, ^frr +iv4ir^<T4?«nfzT fw 
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For a similar disquisition leading to a similtir conclusion, see 

Goutama, Nyaya Sutra, IV. i 44 to 54 and Vatsyayana thereon. 

Anandashrama Edition, pp. 308 to 313. 
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Kumarila on .Taimini II. i- 5 Anandashvama Edition. 
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and the next one together, ranges the question as to how a 
noii-[»erformance, which is an ahhava or non-ex)stej;ee, (jan 
be the cause of a fall of a man, can be tlie cause of a 
sin, which is a positive effect. Vijuaneshwara accej)ts the 
fiosition that an ahhava or non-existence can never be a cause. 
So the non-performance cannot cause the sin."^ Vijuaneshwara 
further says that raga or passion, \ehement desire, attach¬ 
ment to pleasures, and other such things, wiiich are ])ositive, 
are the causes of the pratyavaya or sin winch is a positive effect. 
Thus the jtrinciple that a non-existajice or ahhava cannot he a 
cause of a positive effect is basic to ihe ]\] itakshara. “Thus it 
should be borne in mind”, says Vijnancfrhuara, “that nowhere 
can a negation be the cause of any anything.”*^ 

1 think that going into a greater detail of the argument 
of Vijnane&hwara will prove interesting. The non-performance 
cannot cause the pratyavaya or sin. What effect, then, has the 
uon-performance ? Vijnaneshwara has a two-branched answer. 
And the second branch again is two-fold. The fiist branch of tlic 
answer is this: that a negative thing, though unable to produce 
a positive effect, can produce a nagative effect. The non perfor¬ 
mance^ being a negative thing, produces h negative effecit, t li«^ 
incapacity (adhikara-asidcflii) to ^eriorn the agnihotra, and iloa 
incapacity is the pratyavaya or the sin;® or the non-performance 
causes the non-accomplishment (asiddhi) the purushartha, or 
object of human pursuit;^® and that is the pratyavaya or sin. 




8 Ghapurc’s Translation : Vol. II. part VII. p. 1671. 
The original sentence is : 




I Nirnayasagara Ed- p. 405. 
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I'huH accc niing to Vijnaiie.shwara, pralyava}^ or 8in is of 
two kinds : positive or negative. Non-pcrfcrmance^ being a 
negative thing, causes a negative pratyavaya. Non-per forma nee 
eauscs the non-existence <*f the authority or oapaeity to perform 
the ai*nihottai non-periarttinnce.. hciitg a negative thing, produees 
another uegalive thing, the non accomplishrucut of the 
purusharthci. Now tiie (|uestioii remains about the positive 
pratyavayas or sins, which result not only in an ineapacit.y or 
non-accom])li.s}iij»eril. hut als<i in some positive evil as eating 
what iy voiYuted Manu says XI. 7J and 72, 

''A Hrahmaiia who has fallen otf from his duty (beeomes) an 
rikaniuhha Freta, w ho feeds on what has been vomited; and a 
Kahatriya a Kataputana (IVeta), who eats impure aiihstances 
and corpses. : A V'aisy.j who has fallen off from his duty 
becomes a Mailrakshagyotika Preta, who feeds on pus; and a 
Shudra, a Kaiiasaka (Preta, who feeds on moths).Here falling 
<»ff from duties, non-performance of duties, is a negative thing 
and is the cause of a pratyavaya or sin of the nature of “feeding 
on what has been vomited” or “eating impure substiiices or 
corpse.s” or “feeding on pus” or “feeding on moths’', which are 
all positive. What is the explanation of this, w here a negative 
cause appears to produi^ a positive eflect '< 

Here the secoml branch of Vijnaneshwara’s reply comes 
in. He goes below* both the negative thing, the non-performance 
and the f)o^jti^e pratyavaya, like the feeding on moths, and finds 
a positive cause fc>r boili of them. He says that rngu or 
passion or attachment, to objects of senses, is the cause of both; 
taga w'hicb is a positive thing, causes simultaneously two 
effects, one negative and the other positive, namely the non¬ 
performance of the duties, w'hich is negative, and the sin, in the 
form of feeding upon corpses, pus etc., which are positive in 
nature. So a positive thing may be the cause of a negative 


11 Buhler's Translation. 
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thing but a negative thing or abhava is never the cau**e of a 
positive thing. So a positive eiTeot hus u ways behind it a 
positive cause. 

But now the question arhes as to what is the exact 
process by which a positive thing becomes the cause of a 
negative effect. An examination of the Mitakshara argument 
shows that the answer is that the positive thing prevents 
some other positive things from operating and so neutralises 
them and appears lo cause the negative elTcct. the non- 
appearance of an effect or thing. So fire hums; but the mani 
or gem comes in and prevents burning Or let us suppose 
that a room is lighted by all owing sunlight into it through 
a skylight. Now, taking a shutter and closing the skylight 
causes the prevention of the entry of the sunlight into the 
room. The shutter thus seems to cause an abhava or absence 
of light. But the shutter does not produce the absence or 
non-existence of light in the sense in which a ring is produced 
from gold, but prevents the light from entering into the room. 
So it is a p»atibandha. So whenever a positive thing is to 
cause the non-existence or non manifestation of another thing, 
it always prevents some other things from operating. It is a 
pratibandhaka or obstructor. Remove the shutter from the 
skylight and the pratibandha or prevention is gone and there 
is light again in the room. But the light is not produced 
by the removal of the shutter, but it is produced by the sun. 

So Vijoaueshw-ara concludes the discussion with the 
assertion : ‘'It f-hould be understood that in no instanc;^ is there 
the causeness (of a positive effect) in an abhava or non¬ 
existence.’*^ ^ 

But let us dwell upon the argument a little longer. There 
is a third way of looking at the problem and that comes up in 
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ih© discussion. It has been put into the mouth of the objector. 
But that does not matter because the objector and Vijnaneshwara 
agree in the fundamental proposition that an abhava can never 
be H cause of a positive effect.^Their dicsussion is only as to 
how to apply the principle to all the Srnriti texts. And this 
third way is important for our purposes as the word pratibandhaka^ 
obstructor, is employed there. The discussion is as follows: 
The Ayurveda or the medical science says that in the case of 
fever or dysentery, a skipping of me or more meals (langhana), 
refraining from taking meals, a fast, brings about a cure of the 
disease. Now, refiaining from meals is absence of meals and so 
is of the nature of an abhava or non-existence. This abhava 
brings about a cure of fever and of dysentery, a cure which is a 
positive thing. So an abhava or non-existence seems to be the 
cause of a positive result. How is this ? The answer is that the 
cure is the result, not of the absence of meals but of the presence 
of the equality of humours, which is brought about by 
proper digestion by the fire in the stomach.^ * So the 
stomach-firc, proper digestion, and the consequent equality 
of the humours are llie causes of the cure; and none of 
the causes is an abhava or non-existance or a negative thing. 
What then \ras d<)iie by the ianghana, by the fast, by the absence 
of meals ? The answer is that the meals or the eatings of the 
meals were pratibandhakas or obstructors to the disappearance 
of the fever, to proper digestion, and those obstructors were 
removed by the fast, by the refraining from the meals. The 
refraining brought about the removal of the obstruction but did 
not cause the cure. The cure w’as caused by the dhatusamya or 
the equality of the humours.^® 


14 v»|4<HK(4Hrcqi+'»ini9nr^ « 
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Thus let us remember that the works of Hindu law yers 
took for their basis the tloetriiies of tJie Piirva Mimamsa sehool 
and return to our problem. The death of A was nothing more 
than the cessation of A’s existence in this world and as such it 
was a mere negation. A positive thing could be a cause of 
another positive thing. But could the negation of a thing, 
tile mere cessation of a thing's existence, the mere passing of a 
thing into non-existence, be a cause of a positive effect? 'the 
lamp could be the cause of the light and both the lamp and the 
light w'ore i»ositive things. The cessation of the lamp could be 
the cause of anolli* r cessation, the cessation of its ctfect,^'* 
namely the light. But the cessation of a thing could not be the 
cause of something jiositive. O.ie could understand that the 
relation between .*? and B, wliich was a positive something, 
could be a cause of another positive something, namely the right 
of ownership in B. But how could the death of A, which being 
nothing more than the cessation of life, was not a positive 
something, how could the ])assing of A into non-cxistence be a 
cause of a po.sitive eJTcct like i?\s ownership of the land ? The 
Mitakshara lawyer concluded therefore that the cause of ^'s 
ownershi[» of the land could be the relation alone and not also the 
death of A, If ownership of the land w as seen to spring into 
play as soon as A ceased to be, it was evident that even during 
y4’s lifetime rigJit of ownership hail come into existence, had 
(j[Uickened into life and had been stirring, but had been suppressed 
by A's existence, on the cessation of which it sprang into full 
play. Thus the fact that B was related to A made B the owner 
of A'8 land as c/aya or heritage. But A was the purchaser and 
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during his lifr his righis were supreme and he was therefore an 
obstrue.lion to Zi’s ex(?rcise of ownership over the land. To B the 
land was, as soon as A piirehased it, daya or heritage no doubt, 
hut it was a xapratihandha duya or heritJige existing along with 
an <d)stnietion to iiself. .I's life had ihe effect of obstructing B 
in tlie exereist* « f his ownership over the heritage. With tl.e 
('(‘ssation of tin* life, the ohstruetion also ceased and B could be 
seen exen i^ing his ownership frc^ely. Rut it would be wrong to 
suppose that th<‘ c(‘ssation of the obstruction, the cessation of 
A's life, was a cause of B*s ownership. On firiding a chicken 
coining out on tlie breaking of an egg, we would he erring in 
concluding that the breaking of the shell of the egg was the 
OHUse of the chickenWithin the shell the chicken had 
already developer!. B'h relation to A had developed into B’s 
ownersliip of /I s land, within the egg of A's ownership: on the 
breaking up of the egg by -^'s death, B^s ownership came oui 
aiid began to have free pl^y* Rhariichi ha.s put the w^hole 
argument in a ])ithy sentence : 

“ In the case of the Sapratibandha Daya, the cessation of 
the Pratibandha or obstruction is no cause (of the heritage), 
because It is a mere negation (tuchchha). 

The word tuchchha is redolent of the V^edanta philosophy. 


17 

Shankara on Brahma Sutra U. ii. 26. 

Tltc Nihilistic Buddhist argued that the destruction of the seed and 
the consequent passing of it into non-cxistence or Prodhvansa Abhovo was 
the cause of the creation of the sprout. Shankara pointed out that the 
undcstroyed permanent elements of the seed were the cause of the sprout 
and not the destroyed parts; and concluded that Pradhvansa Abhava could 
not be the cause of anything. 

^ Saraswati-Vilasa p. 403 
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For the second argument, we have to go to the Dayabhaga 
(Colebrooke : Dayabhaga I. 12 to 26). Stating his position, the 
Dayabhaga lawyer says ;— 


gyifiifcr SHfr^TTcT 
^ f^«r ^-dcd'bK'T’Rrrt 

JfTf^SRk: ll?^ll 


12. ‘‘Since it Is the practice of people to call an estate 
their own, immediately after the demise of their father or 
other predecessor; and the right of property is acknowledged 
to vest without partition in the case of an only son; the demise 
of the relative is the cause of property. Consequently there 
is no room for any misconstruction". 

The Mitakshara lawyer rejoins 



13T5ft cr?r 

^% ?rP^sRT?r 13nrcr^it?r iptt fq?5^sr# i^i 

13. “Acquisition is the act of the acquirer, and one, 
who has the state of ownership dependent on acquisition, 
is the acquirer. Is not birth, therefore, as the act of the son, 
rightly deemed his mode of acquisition ? and have not sons, 
consequently, a proprietary right, during their father's life, 
[even without his being degraded or otherwise disqualified]; 
and not by reason of his demise ? and therefore, is it declared 
“in some cases birth alone [is a mode of acquisition], as in the 
instance of a paternal estate’*. 

flimutavahana replies 
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14. ‘‘That is not correct: for It contradicts Menu and 
the rest. “After the [death of the] father and the mother, 
the brethren, being assembled, must divide equally the paternal 
estate; for they have not power over it, while their parents 
live”. 


HtH I Hi Pd II II 

15, “This text is an answer to the question, why partition 
among sons is not authorised, while their parents are living: 
namely, “because they have not ownership at that time”. 


?RRlf STJTTiinrRnr 5 ^ 

ST^f^fcT II II 
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16. “It should not be argued, that the text intends want 
of independence, like another passage of the same author, 
concerning acquisitions by a wife or son; for there is no evidence 
of property then vested; but, in the other instance, dependence 
is rightly supposed to be meant, since property is suggested by 
the phrase “what they earn” or acquire. 

?5ft'TT^sftr 

"N 

=5^^ II II 

17. “Besides, it would contradict revealed law, if these 
persons had not ownership even in that which is by them earned; 
since religious rites, enjoined by holy writ, and which must be 
effected by means of their own wealth, would be prevented.” 

fTtrar# 

5Tr I f'TtTfr 
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18. “Devala, too, expressly denies the right of sons in 
their father’s wealth. “When the father is deceased, let the 
sons divide the father’s wealth : for sons have not ownership 
while the father is alive and free from defect.” 

5fl-^irfqr ^qrfjic# fq^T- 

frsgrirrfq fq'^: =q snTpqnTT^r^q 

ar^JT^TcniT ?»rcfi^ftrqjrrT ii ii 

19. “ Besides, if sons had property in their father’s 
wealth, partition would be demandable even against his 
consent : and there is no proof, that property is vested 
by birth alone; nor is birth stated in the law as means 
of acquisition. ” 

N O 

fqrniwzr =5r qr^qw ii ^«> ii 

C -N "S ^ 

20. “In some places it Is alleged; but there, by the 
mention of birth, the relation of father and son, and the demise 
of the father are mediately indicated as causes of property.” 

3f?qoqTTT^Tfq?q ^qeqqfqq^ i 

c\ c -s 

^s^sfq qrq fq qqqtfqfqfwrqprrqq qrcprrqroq 

^qrfqcqq ii;-?ii 

> • ' 

21. “The right of one may consistently arise from the 
act of another : for an express passage of law Is authority for it; 
and that is actually seen in the world, since, in the case of 
donation, the donee’s right to the thing arises from the act of 
the giver; namely, from his relinquishment in favour of the 
donee who is a sentient person. 
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!T ^ 5Trrc^T^: q'T’F^T^* 
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f? ^R^q-rTT rf5=^ ^ ?fTSr?T!TTsfrff ifSTT 
joifrirFf f^vrfr wrrHt ^ ^'r^rr ?F5t=f rJTTn^ ^thtT^t- 
i-jr^jrf’TTf sr«T’f f #JT i 

*Tfrarr ^^fTTrr sfi’T^ 

7C2:;T ir^ii 

22. ‘‘Neither is property credited by acceptance; since 
It would follow, that the acceptor was the giver : for gift 
consists in the effect of raising another's property; and that 
effect would here depend on the donee. In like manner as a 
votary, though making a relinquishment of a thing offered to 
a deity, is not a sacrificer; but the priest alone is so denominated, 
as performing the act of presenting its relinquishment, which 
act was the purpose of the ceremony termed a sacrifice. Besides 
the word gift occurs in passages of law as signifying something 
antecedent to acceptance." 

The Mitakshara lawyer asks ; 

f=55isnft»iTrr 

53TnR: ^ fRTsrnf^ 5F^m ii^^ii 

23, “Is not receipt acceptance ? for the affix, in the 
word .swicara, implies a thing becoming what it before was 
not; and the act of making his own (swam cur van) what before 
was not his, constitutes appropriation or acceptance ("sivicraraj.. 
How then can property be antecedent to that ?" 

Jimutavahana replies ; 

3?T?rirr'T 
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24. “The answer is, though property had already arisen, 
it is now by the act of the donee, subsequently recognizing 
it for his own, rendered liable to disposal at pleasure : and 
such is the meaning of the term ‘acceptance* or 'appropriation*. 
From its association with teaching, and assisting at sacrifices, 
receipt (pratigrahaj is, without question, a mode of acquisition, 
though it do not Immediately create property : for In the case 
of assisting at sacrifices and so forth, property in wealth so 
gained arises solely from the gift of the reward. 

f'TrrrJTsnr^f^t ^ vrfqcirfH i 

c o ^ 

'-sTT^f^STT ?T?*R'rrTfr ^fiRirfrr^ffJrsfr^TST 

25. “Or, the survival of the son, at the time of his 
father’s demise, may constitute his acquisition. Besides, in the 
case of goods left by a brother or other relative, the property 
of the rest of the brethren or other heirs, must, however 
reluctantly, be acknowledged to arise either from his death or 
from the survival of the rest at the time of his decease. 

3TrT 3;6Wf'rT5^?5Trf^ ( ^ ® ^ 

sncrTr^ fsrJSfrmTTT^: i r ^ 11 

26. “Hence [that is, because property is not vested in 
sons, while the father lives, or because property is not by birth, 
but by survival, or because the demise of the ancestor is a 
requisite condition] the passage before cited, beginning with the 
words “after the [death of the] father”, being intended to declare 
property vested at that period, [namely, at the moment of the 
father’s decease] recites partition which, of course, then awaits 
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th^ pioasure [of the successor]. For it cannot be a precept* 
since the same result [respecting the right of partition, at 
pleasure,] was already obtained fas the necessary consequence 
of a right of property]. 

Let us analyse the Mitakshara argument and Jimutavahana's 
reply to it. The Mitakshara argument r 

1. Ownership follows an act of acquisition. 

2. Acquisition is an act of the acquirer alone and not of 
anybody else. 

oa 

A person can acquire by his own act and not by the 
act of another* 

3. The son cannot become the owner of his father's 
property on account of the father's death, because the 
death is an act of the father and not of the son. 

Therefore it is proper that the birth of the son, 
which is an act of the son, should be regarded as the 
son’s act of acquisition* 

S. And as the birth of the son (which includes concep*- 
tion), necessarily occurs during the life of the father 
ar.d as the birth of the son is the son’s act of 
acquisition, it follows that the son acquires his 
father's property as owner even during the life of the 
father. 

Jimutavahana met the argument with the contentions : 

1. That the doctrine contravened the texts of Manu and 
others. 

2. That in the authorities on law, namely the Vedas and 
the Smritis, it was nowhere stated that birth was an 
act of acquisition* 
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3. That though some passages from them might be cited 
as countenancing the doctrine of ownership by birth, 
they were capable of an interpretation consistent 
with the doctrine of the son's ownership by the 
father's death. 

4. That it was not a universal rule that a person should 
acquire by his own act and not by the act of another. 
For instance, in the case of a gift, the donee acquired, 
not by his own act, but by the act of the donor. 

5. That, even conceding that an act of the heir was 
necessary for his acquisition of the ancestor’s 
property, that act was the son's act of living at the 
death of his father, and not the son’s birth. Because 
even the Mitakshara lawyer had to admit, however 
reluctantly, that in the case of an heir other than 
the son (grandson or great-grandson), the act of 
the heir’s living at the death of the ancestor was 
the heir’s act of acquisition. 

The firHt three contentioiiK of »)imiitavahjinH need not 
detain us. It is said that tiie duetriiie of ownership by birth 
eoiitravenes Manu and others; that nowhere in our authorities 
is birth included amonjrfi!,t titles to property: and that the one 
or two passages whie-h seera to support the I^itakshara doctrine 
are capable of another interpretatiim. But tlie Mitakshara 
position has always been that property is a secular institution 
and that w^e have to studj' it, not by going to tlie sacred texts, 
but by observing the world ami using the rueans of secular 
knowledge, namely our organs of sense and reasoning^The 
Mitakshara argument is based on reasoning and it is only the 
contentions 4 and 5 of Jimutavahana’s reply, wherein he meets 
the Mitakshara reasoning, that are for us of interest. Contention 
5 is subtle. Pretending to concede the Mitakshara position 


19. CoJebrookc : Mitakshara ]. i. 7 and 9. 
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that for inlioTitance an act 4)f the heir is necessary, it craftily 
tries t<» entice away the Mitakshara lawyer from his position 
that the heir heconies the owner of the ancestor’s j)roperty 
evcfi during tlie ancestor’s lifetime. 

]t w ill be seen that the chief proposition on which the 
.Mitaksljara argiiruL’rit was baaed was that a man couhi in?t 
ac(j!iire by the act of aiiotlier. In conteiition 4, .limutavahaiift 
attacked this jiroposition and asserted that a man could acquire 
by the act of another; and as an instance, adduced the ease 
of a gift, where (ac^cording to Jimiitavahana) the donee became 
owner of tlie thing, by an act not of himself hut (tf the donor. 

There were tw'o views as to how a donee became the 
<»w iier of the thing gifted. One view was tlial the donee became 
tlic owner in virtue of the a<‘t of the donor, namely', the act of 
giving. .)imutavahaiia appears to have been one of those that 
iield this view. 1’he other view was that the donee became the 
ow'ner, not in virtue of the donor's act of giving, hat in virtue 
of his own act of taking or accepting; the donor’s act of giving 
exhausting itself in elfettting the destruction of the donor’s 
ownership, as a necessary preliminary to the donee’s taking it 
and making it his ow n. 'Phe donor's act of giving could not 
create the donee’s ownership. The donee’s ownership could be 
created by the donee’s own act, namely his act of taking or 
accepting tlie gift. The giving destroyed the donor’s ownership 
and the taking created the donee’s ownership. The two views 
are referred to by Gadadhara in his logico-linguistic work, 
Vyutpatti Viida, while determining the meaning of the verb Uia\ 
‘to give’. Says he : 
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“In statements like “He gives money to the Bramhin”, the 
meaning of the verbal root * da * ‘to give ’ is the wish or 
intention (of the giver) which is conducive ianvkula) to anothei\s 
(i. e., the donee's) ownership qualified by the destruction of one’s 
(i. e., the giver’s) own ownership; and the meaning of the 
accusative case (of the word 'dhanam' money) joins itself to the 
fruit or result which delimits or determines the meaning of the 
verbal root ‘to give', namely the result or fruit in the form of 
such ownership (of the other). ‘Another’s ownership’ is inserted 
In the definition to remove the unwanted extension of It (i. e., the 
meaning of the verbal root ‘Co give’) to indiffer ence (or abandon-* 
ment). 


But If the view Is that the giving is not the generator or 
cause of the ownership of the donee, but only the acceptance 
of it (by the donee) is the generator or cause of the donee’^s 
ownership, then the meaning of the verbal root 'to give’ is the 
wish for the ownership of another(i. e., of the donee),whicii wish 
causes or conduces to (not the ownenrshipof the other^ i. e., the 
donee but) the (necessary preliminary) destruction of one’s 
(giver’s) own ownership”. 

G»dadhara here refers to two views : The first view' i» 
that it is the wish or the intention of the donor that ereates tire 
ownership of the donee. The second view is that the wish or 
intention of the donor cannot create the ownership of the donee; 
it can only destroy the donor’s ownership. The donee’s owner* 
ship is created by his act of acceptance and by the wish or 
intention involved in it, to have the thing for himself. 


20 Gadadhara : Vyutpatti Vado^ Dvitiya Kcraka, Venkateshwara Press, 
Bombay* p. 240. 
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Let UR now return to the iMitaksh^ra and the Dayabhaga 
lawyers and their argument I said above-^ that on account 
of the differences in the trainings undergone by them and in 
their philosopliical heritages, there were radical divergences 
between the explanations of some legal phenomena proposed 
by the Hindu jurist on the one hand and by the Western jurist 
on ihe other. 

Here we finr) an instance of such divergence. It will be 
noticed that both the Mitakshara and the Hayabhaga lawyers 
treat a transfer by inheritance exactly like any other transfer, 
f«)r instance a transfer by saU^. Both of them require an act of 
the ]»artiesfor inheritance, the Mitakshara law yer contending that 
that act is the act of being horn by the heir, and the Dayahhaga 
lawyer tluit that act is the death of the ancestor. Confronted 
with the Mitaksliara argument, the English lawyer would have 
rej)lied that there were two kinds of transfers, one by a(a of 
parties and the other by act of law', and that though an act 
on the part of the a(?quirer might he necessary in the case of 
a. transfer of the first kind, it was not always nec?cssary in the 
(*ase of a transfer of the second kind, and that in inheritance 
no act on the part of the acquirer, namely the heir, was 
necessary, as it w'as the law’ itself that rolled the property 
dowm from the ancestor to the heir. “Descent : This word 
oorameth” said (?okc, **of the Latine word descendere, idest, 
ex loco superiore in inferiorem movere; and in legal understanding 
is taken wlnm land, &c., after the death of the ancestor is cast 
by course of law’, upon the heir, which the law calleth a 
descent”^It is interesting to note that such an explanation 
never occurred either to the Mitakshara or the Dayahhaga 
lawyer. Perhaps they could not see how the law, which was 
impersonal and essentially a rule of action, could itself act 
apart from the act of parties. 

21 Supra pp 10-12. 

22. Coke upon Littleton. 237. a. 
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Setroiuily, it will be noticed that both tlie Mitakshar;! 
find the nayabhaga lawyers treated birth as an a(rt of the son^ 
tliough the Dayabhaga lawyer could not see how it could be 
an act of a<*quisition. I do not think that, any Western lawyer, 
except Samuel Butler in his Erewhon, would treat birth as the 
act of the person who is horn. This again shows the diflVreiHu* 
between the view's of the Indian and the WesU rn jurists caused 
by their philosophical heritages. The Hindus believe in the 
transmigration of the souU and a cardinal teaching of their 
philosophy is that a person is born in the present life as a 
particular person with a particular body titted for the fulfilm.ent 
of the cravings which he had at the end of his pn?vioui5 life.-''* 

A man is born as a particular person because at the 
end of his previous life he willed it as a means of fulfilling 
his desires. ‘*The body is'- declares Hama ‘'but a blossoming 
forth of our own Vatsyayana, in his Bhashya op 

<0 o 'O > o 

Chhandagya Upanishad ill. xiv. I. 

*f ^rfr fiRJT ^ ?T3rrq!=?T i ff Pr 

The Bhagavadgita VIII. 6. 

c a\ 

Ramanuja on the Bhagavadgita Vlll. 5. 

SFTffnr I ?RT??Tcqwyt^*TR 
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Shankara in his Bhashya on the Taittiriya Upanishad^ Anand. Ed. p. 40.^ 

Yoga-Yasishtha, Nirvana Frakarana^ Uttarardha. II. 19.. 
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the Nyaya Sutra of Goutama, says that a soul forms its body 
just as a man forms a chariot.^*'’ Yajnavalkya tells us that 
the soul manufactures bodies for itself just as a potter 
manufactures pots, a builder builds a house or a goldsmith 
manufactures an ornament;^'-* And again that the soul is 
unborn and immortal but is said to he born as it puts on 
the body as an instrument of having experience.”^ The birth 
of a man was therefore an act of the man. 


So Jimutavahana did not meet the argument by distingui¬ 
shing between transfers by act of parties and transfers by opera¬ 
tion of law. Nor did he meet it by denying that birth w^as an 
act of the son. He directed his attack solely to the Mitakshara 
position that a man couhl acquire by his own act alone and not 
by the act of another. He said that that could not be regarded 
as a universally true ])roposition, and asserted that a Tnan could 
acquire by the act of another, and adduced as an instance the 
case of gift wdiere, according to him, the donee acquired, not 
by an act of himself, but by an act of donor. The Mitakshara 

^ ^ 'pqTSTf^ZTT- 
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Vatsyayana on Goutama, Nyaya Sutra 111 ii. 61 
26 yojnova/kyo Ill. 146-148. 
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Yajnavalkya III. 69 and 72 
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lawyer rejoined by pointing out that the donee acquired by his 
own act, namel}^ the act of acceptnnce. “Gift consists in*’ 
said Vijnaneshvvara, “the extinguisnient of one’s ownership and 
the creation of the owiier.shi[» of another (i. e. the donee), and 
that creation ot the other's owih rsliip can take i)hiee only if 
that other accepts the gift and not otherwise dimutavaharia 
after trying wihtout success by va* ions quibbles to ostabli^h that 
the doriee became llie owner of the thing gifted even before 
acceptance, resolved to entice away the Mitakshara law'yer from 
his position that tiie son becomes owmer of his father's property 
even during the life of the father, by conceding that an act of the 
heir was necessary for inheritance hut contending that that act 
was not the son's birth, but his survival of the father; pointing 
out that even the Mitakshara lawyer had to admit, however 
reluctantly, that an heir like the brother acquired the property, 
not by birth but by his survival of the ancisior, and that the 
Mitakshara lawyer might as well cv)nccde in the case of the son 
also that the son’s a(?t of atajuisitio:) was not his birth, but his 
living at the time of the ancestor’;- death. 

Let us listen to Jirnutavahana : “Or the survival of 
the son, at the time of his father’s demise, may constitute 
his acquisition.It will be seen that here Jirnutavahana 
gives up his earlier position that ‘the demise of the relative 
is the cause of property’'^’ and admits the I^iitakshara position 
that the demise of the father, being an act of tlie father, cannot 
make the son owner of the father’s projierty, and that w'e have 
to seek for an act of acquisition on the part of the son himself. 

Mitakshara on Yajnavalkya 11. 27. 

29 Colebrooke : Dayabhaga 1. 25. 

30 Colebrooke : Dayabhaga 1. 12- 
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The MitaksJiara lawyer said that that av,t of ficquiaitioii on 
the part of the son was the torrs hein^ boro. Jiinutavahana 
proposed that the son’s Jiv ing at the time of the father’s death 
should be regarded as the son’s aei of aequisition, and added 
that the Mitakshara lawyer had, however reluctantly, to admit 
that an heir like the brother acquired ownerohip of tlie ancestor's 
property by living at tlie ancestor\s death. ]5ut it was never 
a<lmitted by the Milakshara lawyer tlsat I'lny lieir b' t'arne owner 
of his ancestor's property bj" his act of living at the ancestor’s 
death. Tlie Mitakshara lawyer held that all heirs Ik came 
owners of their ancestor’s property by birth (the word ‘birth’ 
being used by him in what in English a}>pears to be an extended 
sense), and that they so became owners even during the life 
of the ancestor. Tliough «liinutava]iana lias so stated the 
argument as lo mislead us unawares into sup})osiiig that the 
argument Mas used by the Mi'aksliara lawyer to support only 
tlie son’s getting the fathei's pro]>erty during the father’s 
life time, yet a slight examination of it will reveal to us that 
the argument w^as a general argument intended to apply to 
all lieirs. Let us return to the Dayabliaga law yer. He says ; 

“Since it is the practice of the people to call an estate 
their own iinrnediatelj" after the demist? of t he fatlier or other 
predccesfor; and the right of projierty is acknow ledged to vest 
without partition in the case of an only son; the demise of the 
relative is the cause of property.”**^ 

The words “the demise of the father or other predecessor” 
and “the demise of the I dative is the cause of property” can 
leave no doubt in our mind that the Dayabliaga lawyer is 
making a general statement applicable,not only to the father and 
the son, but to all ancestors and heirs. The reply of the Mitakshara 


31 Colebrooke : Dayabhcga 1 12. 
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lawyer in the next para^^ muBt therefore have been intended 
as a general argument applicable to all heirs and ancestors. 
The whole basis of the Mitakshara argument is that ownership is 
invariably preceded by an act of acquisition; and that that act 
of acquisition is the act of the acquirer alone and not of anybody 
else; and that a person can acquire by his own act and not by 
the act of another. The Mitakshara lawyer, therefore, required 
an act of acquisition on the part of the heir as a general requisi¬ 
tion, and not confined to the son, grandson or great-grandson 
alone. If a son could not accjuire the property of his father as 
heritage without an act of his (son's) own, for the reason that 
nobody could become owner of any property without his own act 
of acquisition: for the same reason, it is obvious, a nephew 
could not become the owner of his uncle’s property without an 
act of acquisition on the nephew’s part. And if a son could not 
be regarded as becoming owner of his father’s property by the 
father’s death, for the reason that the death was an act of the 
father and not of the son; for the same reason, it is obvious, a 
daughter could not become the owner of her mother's Stridhana 
by the mother’s death; the death being an act, not of the 
daughter, but of the mother. And if the son's birth was to be 
regarded as the son’s act of acquisition, it is equally clear that the 
daughter's birth was to be regarded as the daughter’s act of 
acquisition of her mother’s Stridhana, and the nephew’s birth as 
the nephew’s act of acquisition of the uncle’s property. The 
Mitakshara lawyer required an act of acquisition on the part of 
the heir and found that that act could be none other than the 
heir’s birth as heir. 

An act of acquisition is always an act done with reference 
to the thing acquired. Buying is an act of acquisition, and 
buying is done with reference to the thing bought. Now it 
may be objected that, though birth might be regarded as an 
act of the heir, it could not be regarded as an act of acquisition. 


32 Ibid. 1. 13. Vide supra p. 70 
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because the heir’s act of birth was not clone with regard to any 
piece of property. Here again the Hindu philosophy says that 
a man who has cravings for wealth at the end of the previous 
life is born as the son of a rich roan in this life for the fulfilment 
of those cravings, and that therefore the man's birth is an act 
with reference to the riclies, and so an act of acquisition. A 
second reason — wliich w ill perhaps have a greater appeal to 
a modern mind than the foregoing — will bo discovered if we 
examine the evolution of the Mitakshara argument. The 
argument was evolveci in some such way as the following 
Manti had said^'^^ that there w'ere seven lawful modes of 
acquiring property, namely, inheritance, finding or friendly 
donation, purchase, conquest, lending at interest, the per¬ 
formance of work, and the acceptance of gifts from virtuous 
men. TJie Mitakshara lawyer pondered over the modes and 
found that in six out of the seven, there w as alw ays an act of 
the ac(|uirer by w'hich he became the owner of the thing 
acquired. In finding or friendly donation, the acquirer had 
to find the thing or accept the donation from the friend. In 
purchase, he had to pay the price and accept delivery. In 
conquest, he had to vanquish the enemy and seize his property* 
In lending at interest, he had to advance the capital and 
receive it back with interest. In the performance of work, 
he had to do the w'ork and accept wages. And in the case 
of gifts from virtuous men, he had to accept them. It was 
these acts of the acquirer that linked him to the thing acquired, 
and made it his property. “Property is” says Vijuaneshw'ara, 
“a thing connected to one’s self.”^^ Unless the acquirer 
established by his own act a contact or connexion with the 
thing acquired, he could not become the ow ner of the thing. 
Acquisition was the act of coming into connexion by the acquirer 

33 Manu X 115. Vide supra p. 21. 


Mitakshara on Yajnavalkya 11. 168. 



86 


Daya-Vibhacia 


with the thing acquired.^ ** And that act was the act of the 
acquirer and of none else. Now, what was the act of the heir 
that brought him into connexion or linkage wdth the property 
he inherited ? It could not be death, because the death w^as an 
act, not of the heir, but of the ancestor. It could alone be the 
birth of the lieir, wdiich brought the heir into relation with the 
ancestor and tlirough the ancestor linked the heir to the 
ancestor’s property. As soon as the linkage w'as established, 
the heir became the owner of the ancestor's property. Now in 
cuses of titles like sale, the act of the acquirer directly and 
immediately linked the acquirer to the thing acquired, and so 
the acquirer could at once exercise his ownership. But in the 
case of inheritance, the linking of the heir to the property was 
not immediate, but through the medium of the ancestor. So, 
generally speaking, an heir could not (xercise his ownership till 
his contact with the property became immediate by the removal 
of the ancestor by death. The heir’s ownership of the ancestor’s 
property was, as a general rule, obstructed in its exercise by the 
ancestor during his life. But some of the heirs, namely, the son 
the grandson and the great-grandson, w’ere so intimately 
connected with the ancestor that the Vedas said that they were 
the ancestor himself in another forrn.'**^ One could not obstruct 
oneself. The ancestor’s property was, therefore, Apratibandha 
Daya or heritage with no obstruction to a son, grandson or 
great grandson. To all other relatives, it was Sapratibandha 
Daya or heritage with one or more obstructions. 


36 
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The Subodhini, Gharpure’s Ed pp. 44-45. 
Jimutavahana says : Their identity is affirmed in holy writ, where 
it is said “he himself is bom a son.’’ Colebrooke : Dayabhaga 
XI. i. 29. 


znsiT f'prr 'srr^ 

' anwr t 5^: ’ 1% . 



c 


I 




Two Akguments 


87 


It may be noted here that the word ‘birth* was used by 
the Mitakshara lawyer in an extended sense. Explaining the 
w'ords ‘patornar and ‘by sons’, which occur in a passage from 
Narada, Vijnaneshwara says ; “ ‘Paternal* here implies any 
relation which is a cause of property- ‘By sons’ indicates 
propinquity in general.”'^‘Birth’, therefore, signified the 
coming into existence of any new relationsliip. In one passage, 
Vijnaneshwara clearly indic^ites that the j)assing into a new 
state was signified l)y the word ‘birth*, and that a man entering 
into the state of a Grihastha or married householder from that 
of a Brahmacharin or celibate student, conld be said to be 
‘born as a Grihastha.’"^ Thus if a son was l)orn to a father, 
there were two birtlis, of the son as son and of the father as 
father. If a nephew' was born to an uncle, there were two births, 
of the uncle as uncle and of the nephew' as nephew. If a 
brother B Avas born to A, A was born as a brother to B and B 
as a brotlur to A. If a man was married to a woman, the man 
W’as born as husband and the Avoman as w ife. 

Let us listen to the Mitakshara law'yer again :— 

“Acquisition is the act of the acquirer; and one, who has 
the state of ownership dependent on acquisition, is the acquirer 
Is not birth, therefore, as the act of the son, rightly deemed his 

37 Celebrookc : Mitakshara I. i. 5. Vide supra p. 25. 
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Vatsyana on Goutama : Nyaya Sutra, IV. i, 60. 



88 


Daya-Vibhaga 


mode of acquisition ? and have not sons, consequently, a 
proprietary right, during their father’s life, and not by reason ol 
his demise 

Cowing to a daughter hi her i ling her father's property, 
the Mitakshara lawyer would say :— 

“Acquisition is the act of the acquirer; and one, who 
has the state of ownership dependent on acquisition, is the 
acquirer. Is not birth, therefore, as the act of the daughter, 
rightly deemed her mode of acquisition ? and have not daughters, 
consequently, a proprietary right, during their father’s life, 
and not by reason of his demise ?” 

Of a daughter inheriting her mother’s SirUUiana, he 
would say :— 

“Acquisition is the act of the acquirer; and one, who 
has the state of ownership dependent on acquisition, is the 
acquirer. Is not birth, therefore, as the act of the daughter, 
rightly deemed her mode of acquisition ? and have not 
daughters, consequently, a proprietary right in their mother’s 
Stridhana during their mother’s life, and not by reason of 
her demise ? ” 

Of a wife inheriting her husband’s estate, he would say > 

“Acquisition is the act of the acquirer; and one, who has 
the state of ownership dependent on acquisition, is the acquirer. 
Is not birth of the w'ife as wife by entering into the marriage, 
therefore, as the act of the wife, rightly deemed her mode of 
acquisition ? and have not wdves, consequently, a proprietary 
right, during their husband’s life, and not by reason of his 
demise ? ” 


39 Colebrooke : Dayabhaga I. 13. 
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Of a husband inheriting his wife’s Strhlhana, the 
MitHkshara lawyer would argue :— 

“Aecjuisition is the act of tlie acquirer; anrl one, who has 
1 Jtc slate of ovv'iierslii/) riopendeiit on Hctjuisiiioii, is fJie acfjuin^r. 
Js not birth of the husband as husband by marriage, therefore, 
as the act of the husband, rightly deemed his mode, of 
ae<)uisitiori ? and has not a husluiiid, consequtMitlv, a projnietary 
right in his wife’s Slridhana during Ins wife’s life, and not by 
reason of her demise ? ” 

Of a daughter-indaw inheriting her father-indaw’s pn)]MT- 
ty, lie would say:— 

“Acqisitiorj is the act of the acquirer; and one, who has the 
state of ownership dependent on acquisition, is the acquirer. Is 
not birth of the daughter-indaw as daughter-in daw by marriage 
with the father-in-law’s son, therefore, as the act of the 
daughter-in-law, riglitly deemed her mode of acquisition ? and 
have not daughtcrs-in-law, consequently, a proprietary right in 
their father-in-laAv's property, during the father-in-law’s life 
and not by reason of his demise^” 

Of a Shisliya (disciple) inheiilir.g his Cuiru's (prct;e|»tor\s) 
property, he would say;— 

“ AcKjuisition is the act of the acquirer; and one, w ho has 
the state of ownershif) dependent on acquisition, is the acquirer.ls 
not birth of the Shishya (disciple) as Shishya by the Diksha or 
Uj)anayana (initiation),'^" t hcreftjre, as the act of the Shishya, 
rightly ficemed his mode of acquisition t and have not Shishyas, 
consequently, a proprietary right, in their Guru’s properly 
during the (tui u’s life, and not by reason of his demise ? 

40 srpTJTrfT I cFir ?ri;r=?Jif?Twfsr- 
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Of the heir in general inheriting his ancestor's property. 
we hear the Mitakshara lawyer arguing :— 

^'Acquisition is the act of the ac(piirer; and one, who 
has the state of ownership dependent on acquisition, is the 
acquirer. Is not birth of the heir as heir, by his coming into 
relation w ith the ancestor, tlierefore, as the act of the heir, 
rightly deemed his mode of aci|uisitioii ? and have not heirs, 
consequently, a proprietary right in their ancestor’s property, 
during their ancestor’s life, and not by reason of his demise 

We have thus arrived at the Mitakshara definition oi 
inherited property : 

'‘Here the term heritage (Daya) signifies that wealth, w hich 
becomes the property of another, solely by reason of relation to 
the owncr.”^^ 


41 Colebrooke ; Mitakshati I. i.- 2< 



CHAPTER VII 

THE APRATIBANDHA AND THE 
SAPRATIBANDHA DAYAS 

I 

I'he doctrine of the Mitakshara Rcbool is that the relation 
between the ancestor and the heir is the sole cause of the heir's 
ownership of the ancestor’s property and that this ownership 
arises even during tlie life of the ancestor. What is the Srnriti 
basis of this doctrine ? Balambhatta says that the opposite 
doctrine of tlie Oayabhaga school is opposed to the text of Yajna- 
valkya, and implies that the Mitakshara doctrine is supported 
by the text.^ And Narida])ai)dita says that the crucial tc3it from 
which the Mitakshara doctrine is to be inferred is the dictum in 
Manu IX, 187 : 

“To the nearset among the Sapindas (male or female) the 
estate shall belong.*’*-* 

I-ict us consider the dictum. We may note Iiere that the 
commentator Nandana says that the use of the w'ord *rasya' his 
twice in the dictum as '^lasya tas\d*\ “/zrv, his'* Bhow*8 the order 
of the heirs.'* 

Kiilluka's commentary also gives the order of heirs.*^ 
Thus analysing the dictum we find that it lays dow^n two 

1 Vide supra p. 23 

2 Translation according to the commentator ulluka, as given by 
Buhler in his footnote to the shloka. 

3 ^JTSrFcJT«f*T I 

Mandlik’s Edition. 

4 Vide Buhler's footnote to the shloka. 
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lliingA : (I) tliHl ail heir should be a scipinda of the deceased aiuJ 
(2) that a henrer sapinda is prelerred luid takes ihc properly 
to the ex elusion of a remoter sapimfci, I'luis supindya or the 
state of being a supinda gives the relative tiie right of heirshi]* 
and tlie state cf nearness gives liini preference. Supindya or 
sapidan^ss gives him heirshi[> and neanubs gives him the right 
to exclude the remoter heir or heirs. 

Let us now a])ply this doctrine to a concrete case. 1’here 
is O, an owner of property by accjuisilion. He has a son, a wife, 
a daughter, a son of the daughter, mother and father, a hrotlicr. 
a son of the brother, a son of that son, the mother 
of the father and a maternal uncle; all these are sapindas 
to him. 'fhere is the ipiality of sapindaness to the 
owner in all these relatives. This sapindaness gives them 
heirship. I'herefore all of them are lieirs to 0 and this even in 
O’s lifetime. During O’s lifetime, therefore, 0 is the owner of the 
property and all his relatives or are also owners of it 

as their daya. Now there was a danger of the ndalives claiming 
as against 0, even during the lifetime of 0, the property as their 
daya, 'Fo prevent this the law said tlie acquirer’s rights were 
supreme. The acquirer was a pratlhandhaka or obstructor 
to all heirs and his life was a pratibhandho f>r obstniclion. 

Now the owner dies. The projierty being limited, it 
(rannot be profitably divided amongst all the heirs. Some of 
them have to he exelude<l hy the nearer relative; so a queue is 
formed acemdiug to the varying distance of the heirs 
from the owner : owner, his son, wife, daughter, daughter’s son, 
mother, father, brother, brother’s son and so on. The nearer heir 
excludes the remoter. Thus the miml>er of excluders increases 
with the remoteness of the heirs. 

Here the 'u\e&o^ pratihandha has entered in again. Ail heirs 
being owners of the properly as their daya or heritage, the 
nearer one is a pratihandhaka or obstructor to a remoter one. 
Thus the son is a pratihandhaka to the vsrife, the wife to the 
daughter, «he daughter to the daughter’s son, the daughter’s 
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son to the* mother, the mother to the father, the father to the 
brother and so on. The number oipratihandhakas or obatructorB 
inereases with the remoteneBs of the heir. 

Simultaneousiy, the VecHc doctrine of the identity of the 
son with the fatlier was reeeive<l by the Mitakshara schviol and 
gradually tlie son's son and the son’s son's son were equateci to 
till* son. The son bein^ identical witl» and a continuation of the 
father, the fatlier could not obstruct the son. So the doctrine 
of the upratihandha day a for the son, grandson and great-grand¬ 
son was tieveloj»ed, and for the otJier heirs the daya continued 
to be sapratihand/ia. 

It w'ill be seen that according to this doctrine when a man 
purchiises a pi*: ce of property he becomes owner by the purchase 
and all his relatives, on account of the sole reason of relation, 
also be<!ome owners of it along with the punthaaer as their daya. 
Thus the property becomes the common property of the purchaser 
and the relatives. It is for this reason that Nandapndita culls 
daya as common property or sadharanam d/ianam of all the 
sapindas.'’' 

I^ooking into the ])8ychology of it, we may say that the 
Mitakshara lawyers wanted to protect the interests of the younger 
generation and developed the doctrine of the apralibandha daya. 
'file Dayabliaga lawyers, on the other hetnd, wanted to protect 
the interests <if the older generation and opposed the doctrine. 

There is an old Smriti text quoted in both the Mitakshara*’ 
and Nandapandita’s commentary on the Vishnu Srnrili,*' saying 
that six things are necessary for the alienation of a piece of land 
ami two ol them ar(^ the consent of the dayatias or relatives and 

5 Nandapandita on Vishnusmriti XVII. i. p. 280. 

’t'®! I I Pri^T^ ^ ^ 

Mitakshara, Vijnaneshwara's introduction to the Dayavibhaga 

Chapter, towards the end; Nandapandita's commentary on the 

Vishnu Smriti V. 179, p. 151. 
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that of the village. N'andapandita miys that the consent of 
the dayadas or relatives is required because they are also common 
owners along with the alienator of the piece of land; even the 
divided relatives have their ow'nersliips of the ]uece of land 
undestroyed by the division or partition." So the consent of all 
the dayadas or relatives, w'hcther divided or undivided, is 
required. Here an objection is raised. Not only the consent 
of the dayadas is required by the authority, but the (;onsent of 
the village also Are the villagers also the owners of the land 
as the dayadas are ? Nandapandita answers by saying that the 
villagers as such are not owners of the piece of land. The 
dayadas get their ownership by birth only; whereas the villagers 
and others do not get it in any way and are strangers.“ 

Thus Nandapandita says that every dayada or heir gets 
ownership by birth. We have seen that the great majority of the 
dayadas get the property as their sapratibandha daya. They 
cannot therefore exercise their ownership during the lifetime of 
the owmer. When the owner dies the obstruction for the 
immediate heir disappears and the heir can exerscise his owner¬ 
ship. Thus it is clear that for the actual exercise of the owner¬ 
ship by the heir the death of the owmer is in most cases necessary. 
By birth a man becomes a member of the body of sapindas or 
heirs and becomes the owmer of the property of every other 
sapinda as his daya. But his ownership is a hand-and-foot-tied 
ownership that cannot be exercised, except in the case of the 


7 
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Ibid. 
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6011 , graiKison and great-grandson, tiJJ the death of the owner. 
On tiie death of the owner, the sapratihandha daya becomes free 
of the obstruction and can be exercised. Thus it will be seen that 
for the sapratihandha daya it is iieceesary to become apratihahdha 
or obhli uctioniess by tlie death of the owner before the immediate 
heir can exercise his ownership over tlie properly. Hence we find 
that there are sometimes passages even in the writings of 
Mitukshura hi\vyers saying that the heir gets ownership by 
the destruction or death of the owner. Thus the Mitakshara 
lawyers held that by birth a man becomes a member of the body 
of sapindas and gets ownership of the property of all his sapindas 
as his daya. He becomes a member of the group of heirs. But 
his ownership is generally with one or more obstructions. On 
the death of the owner the immediate heir, whose obstruction 
was only one namely the owner, has his ownership freed of the 
obstruction and can exercise his ownership of the property. 
But we have been warned by Bharuchi that we should not 
regard the death and the consequent removal of the obstruction 
as a cause of the ownership of the heir.’^ Thus the word .VMfl 
ill the Mitakshara literature includes both the sapratihandha daya 
and the apratibandha daya. 

II 

We return to the Mitakshara. *'Here the term 'heritage’ 
signifies that wealth which becomes the property of another, 
solely by reason of relation to the owmer. It is of two sorts ; 
heritage existing with no obstruction and heritage existing along 
w'itb one or more obstructions.” So far paras 1 and 2. Now we come 
to paras 3 and 4, where Vijnaneshwara tells us to what heirs the 
heritage exists without any obstruction, and to what heirs it 
exists along with one or more obstructions. First para 3. 

<nr 'T^rmf ^ ^ PrcTPr?- 

^ Vide the first argument in Chapter VI, Two Arguments. 
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(•olebrooke translates 

‘*The wealth of the father or of the paternal grandfather, 
becomes the property of his sons or of his grandsons, in right of 
their being his sons or grandsons : and that is an inheritance not 
liable to obstruction.*’^** 

In view of the (^one)iisions we have arrived at about the 
history, nature and function of an obstruction in the Mitakshara 
jurisprudence, and about the meaning of the Baliuvrihi coinp(jund 
W'Ords apratihaficJha and .sapratihanJha, it appe^irs that (%»lebrooke’s 
rendering after the colon is inaci'urate. A more accurate transla¬ 
tion would be : 

“The wealth of the father or of the paternal grandfather 
becomes the property of Ids sons or grandsons, by reason of their 
being his sons or grandsons : and that is a heritage existing 
with no obstruction.” 

Now para 4. 

fT?r(5ir)''9T^fTT ^ ^ 

srr^fsr; i f7rr(3^r)^fT 

^ ^ ?T?T: II 

Colebrooke translates 

“But property devolves on parents (or uncles), brothers and 
the rest, upon the demise of the owner, if there be no male issue 
and thus the actual existence of a son and the survival of the 
owner are impediments to the succession; and, on their ceasing, 
the property devolves [on the successor] in right of his being 
uncle or brother. This is an inheritance subject to obstruc¬ 
tion.”^^ 

10 Colebrooke : Mitakshara 1. i. 3, 

11 Colebrooke : Mitakshara 1. i. 3. 
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i to j till* traiisia'i'»r;. fuis lii-m 

V iti.-i! v*'.i by \ {i* !;iJ l.nf‘ •iiiifl! t}n- t ifih of 3. 

\ i»i KMlir.y i.*i. .M.H.■■ >; ■; f<j4n!irM***" 

iwt iLh»<Jt;s i)t'inis* ri-iite'y. nrv ‘ rj MiKi .-ucoes^ion, 

S* to fn i il'//*.'; hiuiVilil" 

by ‘iKsviM Vin r.!si~ j. i; ... '!’;•• .- inn- <-Apri'^sion ‘swuni hlmviri'' 

vx-ciir > in tli^' pj'-vi!:!)- pnr;* -tt \ < «.;:!<! Injji then; 

i rnns!:!T»..: it h*.. . isir-s {]»e propi-riy1 [>- nb.o to bv 

:h;:V- till- s.nnt* A-'rn }•■ - h -i ;is bnLejit,;i!i<‘<-’ in 

; i *■ pin ‘•<■1 Ifjh-'* ■ • j. i Xi; (ir:: ‘ .»IV«| S’-. 

■.-■■•i rrs.-’'»M’ in .in' pin'.n*' imp-b.;unnts n.* th* ^t.n'.s-.-SrtiMn * ‘A i* 
bavi*scvM \\\ i\ : br- \vrn i! 'jn-i/ss, ;n'<;s‘r lin-; to iJie <ie.UMiM«.*n, 

p!Opt*r’.y * J.M ; «*('iiA vf ».«in^ <»i tin* net. •‘t’ 

.<iie-,e<*l!n;r *»r Mn'>. *'sr’: - . ?;= t.b fi.nu i'jii, i’oieivni.skH il I 

..my ."i.y Nn a ith ;iap['ily r.-in't-nni th>.^ ^vonl Jtij'ii 

s■' bieril iije.' Tin \v •; i-. n- .i in \ t)nt>u;j;hf.)nt tie' 

ptiT .inti I. thinb u ^h-.-.. : !>v ti^rl.>u.^l!o^r^. trMMsiiit-:! by Uj*.' 
sv.n ;1 herit.n.^:;*'. A n.,rn‘.-t t • ?:u vvoiiMi tberefwf.' 

■ n* n.'' folInv\iS ' 

it bee.nnn * 1 - ■ ;.'np'>'ty ‘‘ill'!- p;ns.nts (t*r jn'.eln.'), 
r)tv»therN ainl ilje re-.f , .{< ; . ... .•i-evi'Jtt •;<•(* of i h" ner ninl ut 

-»wiier'!!i sons; n-inl i h>i,*i ti?.' . .’sLbcr.ee i:-f t he .vni.s arfb i.rje exi.stern;*; 

the <nv!ier a.m .h>triictioi? ^ t*> lh« ‘n-ritage: iintj i>n 

?heir e-ensing, it lu eonje.*^ il;e pri»j.)eM V | ot T.hs'iatl/e'* {tine!'*) nr 
broilier- b>' rea.si>n oi Ins b« ’,,.4 a tntlier i uneJe) o,- brn'l'er, Jt is 
s Im rel\)n IjeriPi.^e ii.inng uitji an obst nn'.tii.m ©r 

..bstnictinns." 

It will he rf.'ii' i)ji»en-<i i.liji. i lie v\(j;;l i/pi n 1 hv-i itagc) a-Ivvitys 
moans, aecoriiing \<) t he bt iiiAln» n prv)|Kv !.y inherile.il .nni nev er 
tl.se ;>el nr nnn.ie <M I’ll.erii ju;i . As pe-niM <1 nut i>\ Ma-ci insvn . it is 
only the wee.Ith tin.-; ha-' • ifsornvhsl titroiigh the liiJls<!r ».f ihe 
mother tlmi is signified b\ ibe wnid */<. > - 'I'lm.s ti e r«M in 

S2 m rr^ f'Tf^RTJT'T *TTrrST^=T5f -si 
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siipratihamlha dayci means 'property inherited to wliieh there 
exists one obstruction or more’, that is to say, property 
inherited to tlie ex< rcise of tlu? right of ou nersliij) over w idcii 
there exists one obstruction or more, ami never the act of 
infieriliiig to wliich there is one obstruction or more. Hut in 
para 4, it seems at first sight as if Vijnaneshwara meant to sa> 
that a parent and other heirs <io not become the owners 
of tiie heritage until after tiie removal of the obstnicition. 
Hut here we should recollect Vijnaneshwara's way of putting 
tilings ill the law of mortgage. It will be remembered 
that whereas other writers of bis school explained the inabidty 
of the mortgagor to deal with tlie mortgaged properly, by stiying 
that the mortgagor’s ownership was under an obstruction, 
Vijnaneshw'ara, writing as he was a commentary for beginriCis, 
simply said in his broad way, that, <luritig the continuance of 
the mortgage, the mortgagor was no owner at Similarly. 

X'ijnaneshwara here speaks of parents arnl other heirs as bocoming 
owners of the heritage after the cessation of obstructions, as 
during their continuance, the heirs, being owners having tlieir 
ovvnershi])s under obstructions, were for all practical purposes 
no owners at all. But an examinalioii of the para. 4 and of the 
first para that gives the definition of daya, will leave us in no 
doubt as to the true doctrine. The para 4 is meant to explain, 
not the time when the father and other heirs get the property as 
heritage, that question having been an.**wend most clearly and 
iinambiguou.'‘ly by tlie definition itself vvbieh, as against the view 
held by the Dayabhaga School, lays dow n that the sole cause of 
heritage is relation to the ow^tier and not that owner’s death 
-the para 4 is meant to explain what con.stitules a pratihandha or 
obstruction to a heritage. The quesliuji is : Jn the case of a 
mortgage, the riHirtgage was the obstruction; nows wliat is the 
obstruction in the case of a lieritagf^ t I'lie answer is : The 
existence of the owmer and his sous. 

13 Vide supra Chapter IV pp. 40-8. 
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Wp iri»» v note hrrc aiiotljM ]<oinl. Ti is geiiprally sm)}'*'MM 
that it is oply rh^ sun, graiidsun aiiri .i/rt*ar-gramIson that have 

tnUrpst in ancestor’s properly by birth, and that thr 

oi.tnir heirs an interest in their ancestor's proj»city idr tlie 
iirsi time on the deatii of t)ie ancestor. Butin i liese jiaras 
and 4, where N'ijnanesljwara is speaking of tlie aprutibandho 
ami the sapratil>uncli>a d^/y/i.v, there is no menlimi of‘birth’as 
giving an intefest in tin- property to the sun, grandson or 
great-grandson. S»»ris and grandsons get tlie property of their 
ancestor ‘in right of their being his sons or grandsons’: and art 
uncle or brother gets the t*ropeity in riul\i of ids being um le 
o! brother.’ 'I'hus it is s<ei{ that ht.'tli the .son and the unelt* 
g<‘t tiif proper ty iii one at <1 the same way, nanndy in rigljf of 
t tieir hieing lei uves, f-r in the words of the didinliioii, •solely 
liv rea;s<m of n I Uic.n to the It is true that the iuici» 

is '-aid to |[)e<?o?ne tlx* tiwma' on t lie cessation of the obstriH-. .icai 
But by Uie word i.wt-. r is liere meant ‘an who can 

e\erci.st‘ Ids o\Mierslii])': and we have karnt that the cessation 
of nfbstruci ion could no*^ be a cans#? of the lieriiage, because it 
was a me re m-gation, aixl that l.he heir could nc»t he regarded 
as iMu-omihg owner of Ids anee.«5tor’s property by tlie ffneest.(>rV 
death, becaust' tlie death was an .ort of the aiietstor and m»t 
of t he Jieir 

It will be reineinbered that Vijiiaiushwara had occasion 
to consider^the Ayurvedic rheoiy of the cure of fever and 
iiysentery by fasting. The cure was observed ti> be prc^ceded 
(I) by the nhlhjv/j or absence of meals and (2) by the presem*e 
of the eijiialily of humours. The <|uestion arose as to whether 
t.he ahhava or absence of meals could be regarded as a clause of 
tbt cure. Vijnaneslnvara said that the ahhava or absence of 
jupals, being a negation, could ih»i be regarded as a cause oJ 
a positive effect like the cure, arnl that only the e<juality <4 

14 Vide supra Charter VI. 

!.*• Vide supra p. 67. 
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huinDVir.s, was a posiliM- t-iilit y, rt as tb*- 

oi'tho rare—so only t Jie equalit y til t ht^ fiunn'ur.*' was tin 
raiise aiui lasting iietoii merely by \ray #)l r» !U(i\iu o! tbt' 
ob&^Ti urttus tti the cure. So also now wr ftini lhai in iht“ of 

i\ii^ .sdpratihLinahu dayu, liie father'.% or r.i»e aneleV or the brolherV 
v»r sueli otiu r heir’s riirhts of t>\\nersiiip of the !!(‘rita^e seetn 
be preeeded (l i by the uhlia\a or noif-e.\is?t io.<‘ td tiu owner aoii 
oWTM r's sons, Ji;ni (Z» !)>• list' exisienee ol the relLition between 

5 ht* « u ner «T.ii ilse indr. Of t.h<*se two. t !:♦“ or nonexislenet 

eoiiid nt>t be a ( n'^e <if u |K>sit.ive oifect like tia* heiitaoe. Sti 
lln^f remains onlv liie relatitm «s I hi r inse ot tiie In ritai^e. So 
the relarioii is the soli f.iiise, in<t im.!v o| {In* son ^feltin^i his 
father's ]'ro|a i(y, but. alsti of li;e father ;_f it iMj.^ his soisV: property 
a** lu-rilaiie. So ,iii heirs ^et. * }ie prof»eTt\ l-y t?H reason of 

relaljoii lo (}ie o\s ner i ri dur*;;.' Oa liie < fthe onner; and in» 
heir eels i? oy roasini oj ibe d«*iiiise of the- on tier. Am.; this v. 
dei lared in .^o ifj:*.ny words ro*»re r tr^n a < ■ ntury l,>eiort 
A’s]nanesi'V\ a.'M by Bh.atuehi Vvlw-n In r.’id . * Jii lh« ease of llte 

sap: .lit'ciruihii dayii the (‘essatam I'f the<vj* ob.struetioi; 
is no cause !<it lf»e ihoritai'e). .bec'ause it is a inert negation 
(tuhehlia 

We ^‘ome to the next inira ; 

ri t 

rolebrocike Iransla’es : 

“The same holds good In respect of their sons and other 
[descendants]”'' 

Ib’inei]ial Gharpure traii'hiies : 

“The same should be understood in respect of their sons 
ano the rest.** 

WJiat exactly is to be understood is thus explained by 
ihiiambhatta : 

it. ^ 5 5 rf?ra’fSrT*Tr^ ^ I I 

Vide supra p. 69. 


I Mitekshara I i. .1. 
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n^rTT fVgJTT#'? <T^T53Tcrfi?^ 

5?T^^??FZr fg'H’!?? WffT --iTig: !"■ 

TW. scKterjvc \\iiit.(ii ^,^l{ ;ri full with iLv \m\rr>\tu,i\ 
"lords c'XprfHsed, uouhi : 

f^g«Tr^<T cI?r’"?>TfJT*Tf^r?OT ) 3io?5crf|^. 

^Tr5(fa; (^.TT) oTjij: ( i. c. a^TTf^cTr'jr ^T^T:) mq 
(?T-^-sr?-j ) rT^If (^.T^f) fS'fr’T; (i-e.iT'TfiTS5?i-it^Ta'.) VTT^: i: 

“The meaning is that the v-ralth. tlic owner and his 
relatives being in exister.ce, to him whose connexion with it is 
»rvjmediate, the- wealth is heritage of the first kind (i.e. ai-r-jnlu^ndlui 
iiaya) and to him whose connexion with it is mediate, the wealth 
is heritage or the second kind (i.e. ^jptafii-iff^dha iUmi) \ 

Lfl u.v .''i!tli.M. ifzerr i>^ •=!. his ^o^( .S. liis wife? H', hi> 
‘.i.iu^;ho r /) .-ciul his di;n.ihttr*.- s<. n DS d jM;.r« !:asi> a lainl. 
Tht* hui(i hrcfones t.h<‘ |'n o<Ti v ‘if A hy j.uri hase and, siinuhMii'.’ 
on^ly, il hecoini's ll:e [.»ro]*frty (d' I * {iaundy, his scni. 

h'i^ wiiV. Ids daiit'hler and his dauglitt r‘s ‘••on as douJ nr licril.aiLi>. 
“solely hy rr.-istni of to lijt- t.vvjn r “ 'i'o tin. son .S, it l^ 

apratihoridho ilaya\ Ixvause .V is the N«»n. and .is such he is/I 
hnuseir in {inolher form, and so .1 f MiiOo: he said to inlorMoi#* 
h'-tween the son iirni the land, t.4» rh»- (*rher relatives, tin 

land is so/muibundha duyu, Meiwi-ei. the wile and the l.ind, 
there is in* immediate eoitnexic-n; heeaiihe between her and the 
land two persons stand, nriiueiy, her son .ind iier husband. 
Ndnilarly, Indueen the d^^.ll.L;hter anr) the him 1th, three persons 
tsland, namely A, Ids son S aiid his w it'e H . And between tin' 
daughters son f)S aud the land, lour }»ersi»ns iiitei vone, namely 
/I, S, M and D. It will be seen tVoni this rh.if the remoter iIm 
heir is, the greater is the nurnher of the interv* tdng 
obstruetors to the exereise of Ids ownership over the liayci: and 
that anumgst tlie heirs inter .ve, to a reniott'r lieir the existein'o of 

IK Bo/omb/iotti, Ciharpiirc's FJ. p. 12.^. 
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a nearer la ir is an ol)s1rii<*tion. au(i that to iioaror lieir ti*o 
exisieiice of a remoter heir is no obstrin tion. But tlie n3<»sr 
importaiU to note is that the land becomes the doyu or 

iieritage of all the relatives of — srnno of tlitrn an apratUHih^dia 
iiayLi, M<\ t»> llie otliers a Htpraiihaiulha dayii even during the 
lifetime f»f A. 'rims even while A is alive, the land is a 
sapniiihandhii daya to his daughter's son. 

Let us put all llie five paras? together. “ Here tlie terui 
heritage (^/i7iti) sicnifies tlial wealth, which becomes t)ie i)ro]iertjv’ 
of another, sofely hy reason of relation to tiie ow ner. li. It is 
of two sorts : aprafihaiidha or (heritage) existing along with no 
obstriietion and sapraiihandha or (lieriutge) existing along wdth 
one or more obstructions. 3. The wealth of tlie father or of 
the paternal grandfiither. bt^eonies the props ity of Ids sons or td 
his grandsons, by reason of their lieiiig his sons o»- grandsons ; 
and that is a. heritage existing with no obsLj ii**tio?i. h. But it 
b^Mamies the ]»roperty of fwire/its (or unclesg hiothers and the 
rest, in the non-existence ?)f the owner and of the owiier^s son : 
and thus the existence of the ow ner’s son and of t!ie ow ner 
h aiself is an obstiuetion to ihe heritage: and on their ceasing, il 
heeom»‘s t he proptn ly (<»f a jr:r<‘fil <»r uncle or brother) by reason of 
ids being a pareiit (or uncle) t>r brotlicr. It is therefore heritage 
existing with oi c or more obstrtictions. 5. Similarly it 
should be understood in respect of their sons atul the rest”. 
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VIBHAGA 

O '^r; 

o3T^«rm*T i 

f>cl'inition of vibhaga, Miiakshara. 

I 

Our Sanskrit lextjs ii«*al with partition mnl iriheritanfe iiiidei 
tUe rubric Dayii-Bi a^a or Daya-Vihiiaga. \VV liave seen what 
Oaya is, arni have now to consider what is the lueaiiiiiK of 
‘Bliaga’ or ‘Vibhaga'. We find in ihe MiUiksliaru « defiriitioii-or 
two definitions of Vif»hag<j., an<l it appears tiiat one t'nr:>daniental 
idea or notion, that of an arraiigerneni for tlu* facilitation 
of the enjoyraeiit v»f eonirnunal property by in<‘tnbers of the 
community, underhe.s both the definitions. We may iK»te here 
that the definition ol’ V ihhi«ga found ni the Mitakshara is, like 
the definition of l>aya, finicti older than \ jjna!,.\shwara, and 
was criticised i)y X'ljn.iiirshwara.s j)rcfl<H*essor Hharuehi. 
Bharucin thought lb.it the word Oaya or heritage included not 
only secular pro]U5rty, but also religious duties, and objecU‘d 
to the MitaksJiara clefiiiitioii of Vibhaga oi; the ground that it 
applied only to secular property and m)t to religions duties 
iiiheritetl^. 

f^(T?rnt 5?i?'.q-rcr^riTc?Tr^ i wr?F=?r: 

o 

cRVTRTrr II.3r=r fr-rm: 

^*nT?5^fcr I ?TTJTTfWf^r#ft 

c» c\ 


Sur sswcti -Vttasa pp. J47-34S 
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Fri>in the f«<*l thfit he was a. predecessor of Vijnanesliwara 
Mn<l from the extracts available froiu iiitii, il is evident that 
Kharuchi was a propoiioot and supporter of view s older than 
^ ijaiineshwara. From Paiiini*'*, it is dear that in times that 
^^ere am-ient to Panini, Aryan tribes led by their Kshatriya 
nieirdxTs, watoiered about, on the snb-eonlinent of India from 
j:!aec tt> ]da.ee^ without settliiii; in any place h.u' any length of 
time. At that time, the thing tJiat licid them together was 
iludr tribal <‘ust(«ms and religion. Property, especially lauded 
:iro]HTiy. was not permauenl as their setthMuents themselves 
were not. pern :oier»r It was their tribal custom and religion 
that were tlfC stable institutions in Ibeir socielj, and it was 
ibeir eustotnar v and religious rights ami duties that mattered. 

.And niiC peculiarity of the religious duly wiis that, it 
hrothers’s were undivided, the fruit of the peifoiiminee of 
religious duties, like the worship of the family gods, performed by 
one of them accrued to the benefit of all. And to seprirate from one 
^mother was the remedy to prevent this .spreading and thinning 
out of religi’Vjs merit. And ?f they became separated, the 
reiigious merit stayed with the fierformtM* aloiic.'* And sins 


2 Panini b ii. 53. 54, 55 and ihc i*. asika Ihciecn. Vide aSso Pawale, 1 S. 

The structure of ihc Ashtadhyoyi p. 1 10 cl soil 

’ll '* 

“When they live together with one cooking amongst them, there will be 
.^nc worship of the Manes and gods and Brahamins: but whtn they are 
divided, the snnie will be there separately in ca::h house. 

Dharmakosa, p. i i4i. 

J ipR I t|r#4srrf%'JT^‘rT«T 

cTcip'jq; I 

“A rite lir.e the Pretisarnvatsara, and others, should be performed 
.‘.eparalcly by divided persons. Amongst the undivided, a rite when per¬ 
formed by one of them is as if performed by all” 

Marichi, quo:ed in the Oharmakosa p. 1597. 



VlBHAGA 


105 


also were contagious. So among brothers, the more 
religious ones Avere intent upon separating from their not so 
religious brothers. Dividing religious duties meant separate 
performance of those duties by the brothers. And in dividing 
them, it was the intention of the separating coparcener to 
perform the duties for his own benefit and not also for the 
benefit of the others—it whs this intention that mattered. So the 
doctrine provided that for separdtion, only the intention on the 
part of a single coparcener to separate was suificient and that 
nothing more was reejuired. 


This primacy of unilateral intention was apparent in 
anotlier (^ase a ho. There mu}^ be a joint family without any 
propel ty. Lei us suppose that and B are brothers and 
meiuberh of such a joint family. The rule was that whenever 
a member of a joint family acijuired a piece of property, it 
became tlic jiroperty of all the members and all the members 
were entitled to share it equally. “Whatever is acquired by 
persons undivided, every one of them shall be entitled to an 
ecjual share in So A and /i, living jointly, might not 

have now any prtiperty to divide but if they continued 
undivided and one of them made an acquisition, but could 
not bring it under the rule of self-acquisition, he would have 
to give a share of it to the other. To avoid any such future 
possibility, such people thought it prudent to make a division 
amongst themselves. But as there w^as no property to divide, 



c 

<T«Rr i 

C ^ C "S 


tuf: I 


fsnTTT ?rf?T sr^rffr 


*‘Of brothers living undivided, there is only one religious rite performed 
but when there is division amongst them, their religious rites shall also be 
performed sepaiately*'. Ibid. p. 1579. 


An old authority quoted by Nanda Pandita on Vishnusmriti 

V. 179, p. 147. 
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the question arose us to wliether they eould divide and separate 
from one another at all. The law said that even if they had 
no property they could divide and Hepanite from one another. 
In such a case the intention of one brother to divide from 
the other and to live separately was sufficient to break their 
undivided status. The Vyavahura Mayukha says : “Even when 
there is no property, there can be a partition by niere staying 
apart declaring ‘I am separate from 

you*. Verily partiti<‘n i.s merely' a kind of intention. This 
arrangement or staying apart ) is merely a manifesta¬ 

tion of that intention’'.*”" 

Yajnavalkya II. 117 8ay.« that after the death of the 
parents the sous shall divide the lieritage and the debts 

equally amongst themselves. Thus along with the division 
of the assets, the debts also or the duties left by the parents 
are divided and tho Saraswati Vilasa points out that not 
only the debt.^ but also religious duties are di\ ided amongst 
the brothers at the partition and that this division of religious 
duties has been ordained by the authors of the smritis like Manu 
and Vajnavalkya and reeogin.sed by commentators like Asahaya, 
Mcdhatithi, and Vijnaneshwara and digest writers like the 
author of the Smriti Chandrika.*" 


fW^TPT: I 

I SZTSTFSTT I 

Vyavahara Mayukha p, 41. Dharmakesha p. I 41. 



cr^jfTgfsirr- 


?fircT «T5 I 


Saraswati^Vilasa p. 348 - Dharmakosha p. 1126. 
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Thus far M e have been thinking mainly of a partition 
of prcpert}' and duties, religious and secular. But partition 
involves a third and deeper division, or feparaticn and that 
is betM'een persons. The authors of the srariti’s speak of 
persons living jointly as “undivided” For all parti¬ 

tion therefore it is necessary that these undivided persons 
should divide and separate from one another. Yajnavalkya 
II. 114 says: 

“If the father wishes to make a partition, then, he may 
at his pleasure separate his sons from himself; whether one, 
two, or more sons.”" 

Thus the father is “to separate from himself sons.”^ 

Thus, partiti(m involved first, separation of one person 
from another; second, sey>aration of religious duties, and third, 
partition of assets and liabilities into shares and assigning 
them to the sharers. And vihhaga also included m ithin itself in¬ 
heritance. 

Bharuchi wanted the definition of vibhaga to cover all these 
aspects of it and he himself accepted as a general definition 
Vibhaga is separating or Bej)arate perform- 
ance.”8a This definition Mould perfectly apply to the first two 
aspects of vibhaga^ namely the separation of persons from one 
another and separate performance of religious duties. But 
applied to secular property, it Mould not be very enlightening. 
Vihhaga of property would be the of property or 

7 Gharpure's translation, with the Sanskrit words in the middle omitted. 

The original is 

o 

^ Balambhatta comments ; 

Dharma Kosha p. 1126. 
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the separating of property into shares. J3iit this by itself was 
regarded by the later lawyers as insufficient and they proceeded 
to consider how' joint property arose, and whether a group could 
own property and if it could own, what was the nature of 
the rights of the members of the group. In doing this they 
concentrated their attention on secular property and Vijanane- 
shwara gives us a definition taken from a particular set of 
predecessors. Jinnitavahana gives us another definition taken 
from another set of lawyers. We are here mainly concerned 
with the definition accepted by Vijnaneshwara and given in the 
Mitakshara. 


II 

Let us first consider the word vihhaga apart from the 
definition or definitions of it given in the Mitakshara. The 
w'ord is derived from the root bhaj with the prefix vL There 
are various senses in which vi is prefixed, but all of them seem 
to be reducible to two senses, first, that of reversing the action 
denoted by the verb or verbal noun to which it is prefixed, and 
secondly, that of intensifying the action. Considering that 
‘Vibhaga* and *Bbaga’are indiscriminately used in the expressions 
Daya-Bhaga and Daya-Vibhaga, it is evident that the prefix 
vi is used in the word vihhaga, not in the sense of reversing 
the meaning of *Bhaga’, but m that of intensifying it. Thus the 
words Bhaga and Vibhaga may be taken as synonymous. 

Now w'hat is the meaning of *BhagaV The word is 
derived, as noted above, from the root hhaj^ the fundamental 
meaning of which seems to have been ‘to enjoy’. To enjoy a thing, 
it is necessary that one should first have it, taka possession 
of it. Thus bhaj came to mean ‘to take possession of.* 
And when there were more persons than one in possession of 
a thing, it became further necessary to divide the thing among 
the common possessors so that it might be enjoyed the more 
effectively. Thus bhaj came to mean ‘to share^ to distribute, 
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to divide’. Bhaj is ‘to enjoy, to seize or to divide for enjoy- 
ra^nt’. Balambhatta tells us that ‘Bhaga’ means wealth, 
because it is enjoyed.** 

Yajnavalkya deals with the law of inheritance and 
partition in verses 114 to 149 of the Second Book (Vyavahara 
Adbyaya) of his Smriti. These verses constitute the eighth 
chapter of the Book and are called the Daya-Vibhaga Prakarana 
or the Chajjter on the \'ibhaga of the Heritage. The Vibhaga 
of the jiroperty left by males is dealt with in verses 111 to 142, 
and that of the property left by females, in verses 143 to 148, 
and verse 149 concludes the chapter with observations on 
evidence by which a di^puted partition may be proved or 
disproved. Of the verses dealing with the property left by 
a male, let us take verses 114, 117, 135 and 136. They are :— 

=#fcq?Tr 55^ 1 ^ 

^ II 3H 

>9 

^?rr: ?nT*!; 11 h 7 a. 

f'T?RT W5rT??T«TT I 
II 135. 

fsrfEr: II 136. 

The verse 114 speaks of a partition, during the lifetime 
of the father, between the father and the sons; the verse 117 
speaks of the taking of the property of the parents, after the 
parents’ death, by the sons and of its division amongst 
themselves; and verses 135 and 136 speak of various classes 
of heirs of a deceased divided sonless man taking the man’s 
property and of the nearer class of heirs excluding the remoter 

^ ^f?r ^*r: sr^f 1 

Balambhatti. Vyavahara Adhyaya, Gharpure's Ed. p. 189 
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cJass. No\n the important point to be not<?d is that the act 
of the heirs, A\hothi r they be sons or other heirs, in taking 
and dividing the j)ropcrty is denoted by the verb bhaj in all 
the cases, vi-hhaj-^ct in verse II , vi-hhaj-eran in verse 117 and 
hhag tfrom bhaj) in dliana-hhag in verses 135 and I'.16. This 
clearly shows that the process by wliioh the sons got the heritage, 
doya, in a partition between their father and themselves in 
the father’s lifetime, and between themselves after the father’s 
death, was regarded by Vajnavalkya as essentially the same 
us the })rocoss by which, say a ncpiie\\ got his uncle’s proj)crty 
on the uncle's death; and that that, process was denoted by 
the verb hhaj. Thus it appears that the word vibhaga meant 
inheritance no Jess than partition, anrl that inheritance and 
partition were two aspects of one and the same essential process 
denoted by the verb hhoj. 

In this conclusion we are strengthened by the Mitakshara 
usage of the word riblwga. The w ord vibhaga can in most 
contexts in the Mitakshara be rendered into English by 
‘partition*; in some contexts it has to be tran^^lated as 
‘partition and/or inheritance’; in one instance at least it has 
to be rendered as inheritance alone. Let us consider that 
instance. 

The case proposed is this : A man dies leaving some property 
and a son and an uncle and also a de>>t. The son happens to be 
congenitally blind. On whom does the liability to pay off the 
debt devolve i The answ'cr given by Yajnavalkya is that he who 
takes the heritage should discharge the debt. In the present 
case, the son, being congenitally blind, would he disqualified 
from taking his father’s property as heritage, and the heritage 
would go to the nncle. But heritage and debts went together 
and so the uncle would be liable to pay the debt. Now, it is to 
be noted that Vijnaneslnvara, commenting on Yajnavalkya, 
speaks of the uncle's inheriting his nephew’s property, as the 
taking of the property by vibhaga. It is clear that in this 
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inBtaiice tlie Mord vihhaga oaiiiiot at all menu pjirtilion, hut oan 
only inoaii what is (jailed siiocession or irilurritanct* as di'«ti/uui* 
shed from siirvivorshiji by uur courts and Aniil^i-fs:(iiaii wriiers 
on Hindu law. Let us go to Yajiiavallvya aufl ilie Mitakshara : 

q-rij?r; ffrr ^r^rqr^FT'Tr 

^ I iTTnff =q 

5^'r3?rfq'Tf«rrrS’5q: f?ff«T?r: II IIM 

3n=q?rq jsznr^iF^ inqqrq 

I fq'qnriTiT'q i 

i^crpcf •q’qf^T I qr ^ fr^sr^Tir F^'qrfrr ^ nrq>rTi)»jt 
q =qlTTf?f7f!T I qrfqq -fl-RT F^^rfrfq € 

?r5Tq qr'jf ?Fq: I zfr qfrqr zfifqrf w-^-. i 

qtfq?f^:fq'*TT5irg'5JTfqq fTq^rsjrq-^q-rjf^ron^^^q- fjrfsr- i 

'^. "V 

^of ^ycq-; | 3T?inTrf‘Ti=riT'qTf5--T?f FTfTfq'T- 
Jozj q-?qT?TTW?qrf^qfT3'sq-; ^ srfifTf^qqg’^JT: 3nJTTTf^qi=T- 
jsir: 25r|j-^»:q- fTfqsrq; ^F^rr ^f?r ?T«r?cr; i F^qr ’tirr 
qrsrqiF i wM ^ff^’^it# jfrfrqqr^rfsr- 

^ 5^ 1% I frRTFr ^iRR Fq fftqq^nr i ^ 'srrrrd ^ 
f^: 5^ frqsT^TT: fq^fTf^ 5^ fTqsr?r^Ff«rqTiT i 

*ftfq^rf>5fq Fm?R (3r. 5 f 

SRlf^:g:FfqrF?JT?T ^FF^RTF I F^W ^fT fff 

5FqlFqf«f FFfJTRqFRTF I 3rF5=FTf«rF5SF ffF TfFFWF- 
I 3F FfF S-5JTfFRTT«TIFTTFFFTF I FF# F f^F- 
Fr§5rFF^F FFTFRTF I ^FftF^F fq,fqFF ??^fq F F^F^FF I 
5F FcFfq fTFFFT ^ FTT FFF ffF f^F»^ I FFfF 5F 
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^rTTt f Fct I i 5^ 

frcirnT^'r fT^«T?rr^ 1 

fT^^TTfnTRTcr I cnrr^ Orw 

lf?T W¥*rf?T rTTT ¥^'T?5^l’ScJTfirPT^%5f ?W#^TrMfr ^flrnTRr- 
WTI f5?r^iT 5^<j ^ ^ ?rf^ 

f'TcTSiRTc^^^: I 

Principal Gbarpure tranalates : 

‘^Mitakshara : In the discharge of a debt, the debtor, his 
son and grandson have been indicated as the three persons who 
are liable; their order of liability has also been pointed out when 
they all co-exist. Now the Author mentions the order (of 
liability) when these and (others also) who are liable, exist 
together. 


Yajnavaikya, Verse 51 

“The heir who takes the heritage, should be made to pay 
his debts, as also he who takes the woman (of the deceased), 
or (failing these), the son when the parental estate has not gone 
to another. Of a soniess man, those who take the heritage 
(should be made to pay the debts)." 

“Mitakshara. Property which belongs to another, but 
becomes one's own otherwise than by purchase etc., is (termed) 
riktba, heritage. He who takes the heritage by inheritance is 
(called) a riktha-grahah. He should be made to pay the debt, 
sarnam dapyah. This is the meaning : He who takes the property 
of another in the form of a heritage, should be made to pay the 
debts incurred by such a one, and not a thief etc. 

“He who takes the woman I. e. the wife, is a Yosidgrahab. 
He should be made to pay in the same manner. Whosesoever 
wife a man takes, that man should be made to pay the debts of 
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him. The wife has been specially mentioned as it is (i. e. the 
term) incapable of falling under the term riktha, as also it is 
indivisible property. 

**Putro, a Bon, also v^hen the parental estate has not gone 
to another, ananyasritadravyah, should be made to pay the debt- 
That which has gone to another Is 'wealth gone to another,’ 
anyasritam. He whose wealth, belonging to his father or 
mother, has gone to another Is one whose v/eatch has gone to 
another, anyasritadravyah. He whose wealth, has not gone to 
another is an ananyasritadravyah; Putrahinasyo, of asonless man, 
rikthinah, those who take the heritage, should be made to pay 
the debts This is the construction. 

“When these co-exist, the order (of priority) is the same 
as is stated in the text, I. e. he who takes the heritage should be 
made to pay the debts; in his absence, he who takes the wife; 
and In his absence the son. 

“It may be said that of these the co-existence itself is not 
possible; because according to the text 'Not brothers, nor the 
paternal ascendants, (but) the sons arc entitled to take the 
heritage of the father,’ when a son exists, it being impossible 
for any other to take the Inheritance, it is also not possible 
to find one ‘who takes a wife’—on account of the text 'Nor is a 
second husband ever recommended for virtuous women.’ 
Further, It Is also improper to say, that the son should be made 
to pay the debt, as it has been (already) said that 'the debt 
should be paid by sons and grandsons’. The qualifying expres¬ 
sion 'when the parental estate has not gone to another’ is also 
meaningless, as it is impossible for the property to go to another 
when the son exists; and even If it were possible, that import 
is already expressed by the clause, 'He who takes the 
heritage & c.’. Lastly, it should also not be said that '(The 
debts) of a sonless man (should be paid by) those who take the 
assets,’ because it has been established that he who takes the 
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assets should be made to pay the debts even if the son exists. 
It follows therefore that much more is one who takes the assets 
liable to pay the debts when there is no son. 

*‘To this the answer is as follows: It is possible that 
another may take the heritage (even) when the son exists, as 
there is no (right of) succession to inheritance for the Impotent, 
the blind, the deaf and the like others even though they occupy 
the position of sons. Moreover, the Author will say further on. 
after commencing (in order) with the impotent and others, that 
'these should only be maintained without a share.' As 
Goutama has said, 'According to some, the son of a woman of 
equal caste even does not inherit, if he be living unrighteously.' 
Hence also, when the sons are impotent or otherwise (incompe¬ 
tent), and the son of a woman of equal caste leads an unrighteous 
life, the uncle, his son and (like) others take the heritage/* 

Now, in what mode do the unde and others take the 
heritage i The answer is given by V’ljiianeshwara in the very 
beginning of the Mitakshara on this verse in the words ^vibhaga- 
d\arena\ which have been translaieti by Principal (iiharpure by 
the words ‘by inheritance.' Vibhaga, therefc^re. weans in this 
instance, not partition at all, but inheritance or succession. 

Colebrooke also has sometimes translated the word 
vihhaga by ‘inheritance’. Let us go to his Mitakshara 1. i. 6 ; 

“The points to be explained under this [head of inherit- 
ance] are, at what time, how, and by whom a partition is to be 
made, of what.” The bracketed words do not occur in the 
original. Colebrooke tells us in a footnote that he has put them 
there according to an explanation by Balawbhatta. The words 
of Balambhatta are **iha vibhaga-prakarane**,^^^ *'Vibhaga- 
prakarana** has been translated by Colebrooke as “head of 


Balambhatti p. 123. 
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inheritaricc.'* *Vihiiaga\ therefore, wa8 understood by 
Colebrooke as meaning ‘inl.eritance.’ 

Yajnavalkya II. 135 and 136 speak of succession to the 
separate property left by a sunless divided man. The 
eominentator Shulapani introduces the verses with the words 
Aputrudhanavihha^am aha - (The author Vajnavalkya) now 
speaks of the vibhaga of the wealth of a sonless man.*’ Tlie 
word Yihha^a must here evidonlly mean inheritance or succession 
and not partition. 

F’rincipal Gliarpure’s observations on the word are 
iin}>oriant. “Another term which deserves special attention*' 
says he, ‘•ecpjally with the term daya is the word vibhaga. It 
is found to have been translated as ‘partition*. The better 
translation however would be ‘distribution* as this word 
would cover tlie cases both of Partition and td Inheritance/’^^ 

III 

We thus see that *vihhaga^ n 3 ean.s in the Mitakshara both 
partition and inheritance. Notv, what is the basic notion that 
knits togotluT partition and inheritance and makes them 
expressible by the single word vihhaga? Vibhaga means disjunc¬ 
tion, separation.^ ^ It is this idea of vihhaga or disjunction 
that is at the root, according to the Mitakshara analysis, of the 
concepts of partition and inheritance and makes them expressible 
by the word vihhaga, Vihhaga in the sense nf i! c d exclusion 
of a remoter heir by a neater heir invol\ <'.' disjiMu tion of the 
remoter from the heritage: and division or involves 

exclusion or disjunction of each coheir from a part of the 
juoperty f>r heritage. 

II Gharpure*s Translation of the Mitakshara, Second Edition 

(1939) p. 979, footnote I. 

p “f^9Tr*T--4. Division, separation, disjunction.^^ 

Aptc: Sanskrit - English Dictionary. 
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The expression ^chya-hhaga* occurs in Manu, IX. 103 as 
read by the commentators Kulluka and l^aghavanaiida. Both 
of them saj’' that the word bhaga in tlie expression means 
^vyaxa^^thu*Vyayastha is a noun derived from the verb 
vyavastha, xl \ avastha. Vyavastha as a verb means 'to go 
apart, separate froiii’,^*^- and as a noun it means 'adjustment, 
arrangement, settlement'.^ In the context of partition and 
inheritance, vyavaslhu means an arrangement in which persons 
forming a group of owners-in-cominoii or joint owners go apart 
or separate from each other and, consequently, their sopindas 
are regrouped around each one of them sepJirately and the 
thifigs owned bj' them in comnnui or jointly are divided into 
shares and assigned to each one of them separately. 

Now all arrangements have a purpose in view 
ami for what purpose was this arrangement of the heritage 
to be made t The answer is furnished by the root hhaj, 
from which the wonl bhaga is derived, and w’hich primarily 
means ‘to enjoy’, 'fhus iJaya-Bhaga or Duya-Vibhaga W’as 
an arrungefnent made with regard to the heritage, for facilitat¬ 
ing and ordering the enjoyment of it. The arrangement had 
to take two forms, exclusion and division, accv)rding to the 
circumstances; exclusicui of some heirs from the heritage and 
further, w beiicver necessary, division of the heritage amongst 
Cithers. Let us su])pose that a man dies leaving two daughters 
and })arents. For simplieit^^’e shake, we leave the remoter 
supindas out of account. On account of their relation to the 

13 PIT i anq^iTcJisiTfc^Tsrsr 

fjTsftSr^r II Manu IX. 103 

ctrt n 

Mandlik's Edition. 

14 Monier-Williams* Dictionary. 

15 Apte’s Dictionary. 
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deceased, the parents and the daughters would come forward 
with claims to the enjoyment of the property left by the man. 
It would be neither ju>t nor convenient to allow the property to 
be shared by all the relatives, as that would be to ignore the 
essential fact that there are degrees in the nearness of relatives. 
So the proper arrangement with regard to the property would be 
to give it to the nearer class of relatives, to the exclusion of the 
remoter class; and, if there are more than one relatives in the 
same class, to divide the property amongst the heirs in that 
class. According to the notion prevalent amongst Hindus, 
daughters are more nearly related to a person than his parents. 
The first part of the arrangement to be made would, therefore, 
be to exclude the parents and to give it to the daughters.^'’ This 
would be the first vihhaga or vyava^tha or arrangement to be 
made with regard to the property. The matter may not 
conveniently stop there and it may be necessary to make an 
arrangement for the separate enjoyment of the property by each 
of the daughters. That arrangement cannot take the form of 

16 (Vajn II. 133) rRlftf 





MitaksharOf 

Introduction to the Daya-Vibhaga Chapter. 

'•As for the laying down of the rule (Yajn. 11. «35) [giving the order of 
heiti] *the wife, daughters, etc\there also, when many persons come forward 
as entitled to the heritage on the ground that they are related to the owner, 
and though their ownership is established by the world or in the world 
(by custom), yet the laying down (smaranam) of the rule is for the removal of 
confusion ( vyamohanivrittyartham )”. 

As relatives of the owner, the persons are already owners of the 
heritage and the order in which their ownerships are to come into effect 
is laid down by the custom of the world; but customs may seem to be 
conflicting from locality to locality and cause confusion (vyemoha), F.o 
Yajnavalkya lays down the rule in express terms in order to remove 
confusion 



118 


Daya-Vtbha(^a 


exclusion of either of the daughters frora the property, because 
each of them is relaied to the deceased in the same degree. The 
arrangement has therefore now to take the form of partition. 

IV 

Going to the Mitakahnra, w'e find that there are given in 
it definitions of vihhaga to cover both the kinds of arrangement. 
The definitions are ;— 


1. Jim ?53T?TW?Rfw>T?TmTJT# 

O O 

2- fTT»T 

The difference between the defiriilioiiR is caused by the 
occurrence of the word dtuYvasya in the first and the absence of it 
from the second. The first definition is fourid in the edition of 
Principal Gharpure and in the Verikateshwara Press, Bombay, 
edition (1900) and is also found in a foot-note on p. 478 of the 
Parashara-Madhava edited by Pandit Vaman Sastri Ishimpurkar 
and Prof. P. G. Bhadkamkar, M. A, It is also found in a footnote 
in the Nirnaya Sagara edition (1949) of the Mitakshara. The 
S'cond definition i.s the one commented upon by the Snbodhini 
and the Balambhatti and adopted by Tolebrooke ami Gharpure 
for their translations. Both the definitions are genuine, one 
being meant to cover the taking ot the property by a nearer 
class of heirs to the exclusion of a remoter class, and tiie other 
to cover the case of partition of the property amongst heirs of 
the same class. 

Both the definitions say that xihhaga is vyavasthapuna. 
This reminds us of the exjilanation of 'v'lhhaga'' by Raghavananda 
and Kulluka as *vyavastha\ Vyavasiho and vyaxasthapana are 
synonymous. Both the definitions given in the Mitakshara 
agree that *xibhaga* is vyaxasthapana or arrangement. But in the 
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first the arraugonient is of the property, dravyasya^ 

snd ill tiie second, it is of tiie several (iw uerships, aneku- 
svamyanam. Let us consider the definitions. 

jozfjt 53T5r?«rnTfrq -1 

1 would explain the definition as follows :— 

JTT’T ?5JTJT*T?T3rf^5ir»TT*nT^^jn?n i 

‘Tcsr =^;TT?T ’ (panini ll. iii. 38.) 3RRT I 

SoiTOJTSrFlfsnTirTf'T cj iTZfI fiRKr^rsw. I !Tt=F^sT^ 

iT^r ^'Ti3rr=^^, ^5 wtht i tr^^r 
?cnT?TT?TT f^^'T sTSiFir 

00 A 

cT^^Tir I sjT^rTJf, f^srq-'ir ar^wqTcr^ 11 

A translation of the definition would be : — 

“ There being many ownerships having for their object an 
aggregate of things, vibha^a (consists in) an arrangement of the 
aggregate under the range of some only (of the many owner¬ 
ships)’*. 

We now come to the second definition .— 

2 - ffTJT cl^ap^«j 

5insR«iTT5nr 1 

Colebrooke translates :- 

“Partition (vihhaga) is the adjustment of divers rights 
regarding the whole, by distributing them on particular portions 
of the aggregate.*’^^ 

range, compass, Apte’s Practical Sanskrit English 

Dictionary 

18 Colebrooke : Mitaks/iarc 1. i. 4. 
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The application of the definitions will be clear if we go 
back to our case. A man has a father and a mother and two 
unmarried daughters. He acquires by his owm personal labour 
some property. By the act of acquisition, the man becomes 
owner of the property. And along with him, all his relatives, 
namely, his parents and daughters become owners of the 
property as their daya or heritage, ‘solely by reason of 
relation to the owner.’ But so long as the owner is alive, the 
daya is sapratihandha to the relatives, and they cannot 
exercise their ownership over the property. The man dies. 
The daughters and parents, who have been, even during the 
lifetime of the previous owner, owners of the property as their 
daya come forward to exercise tlieir ownerships over the 
property. An arrangement has now to be made with respect 
to the property. We shall first apply the first definition. 
Here we find that the daughters and the parents are all of 
them owners of the property as their daya or heritage. The 
condition, therefore, laid down in the definition in the words : 
‘There being many ownerships having for iheir object an 
aggregate of things’, is satisfied. Now an arrangement has to 
be made ‘by placing the aggregate under the range of some 
only of the many ownerships.' The many ownerships are four 
in number, namely, the two ownerships of the tw’O daughters 
and the ownership of the mother and that of tFie father. The 
property is to be put under some only of these ownerships. 
And in doing that, we are to be guided by the rule of nearness 
of relation. The daughters being nearer in relation to the 
deceased owner than the parents, we put the property under 
the daughters’ ownerships and not under the ownership of the 
father or that of the mother. Thus wo have accomplished an 
arrangement with regard to the property and the olaimauts, by 
a vibhaga or disjunction of the parents from the property, and 
this arrangement our Anglo-Indian text-books call ‘inheritance’. 
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The daughters getting the property under their ownerships 
may not find it convenient to enjoy it together, and it may be 
necessary for us to make a Further vibhaga or arrangement. In 
the first vibhaga^ we excluded the parents altogether from 
the enjoyment of the property. But now it seems that we 
cannot wholly exclude either of the sisters from the enjoyment 
of the property, as both of them are related in an equal degree 
to the deceased owner and therefore to the property left by him. 
The arrangement therefore has now to take the form of partial 
exclusion of each of the sisters from the enjoyment of the 
property. The arrangement is suggested by the second defi¬ 
nition. The definition says that the two several ow’iierships 
of the two daughters, each one of which extends over the whole 
of the property, should be arranged each on a definite portion of 
the property. We are therefore to divide the property into two 
shares and assign one to each of the daughters. This process 
involves two sorts of disjunction. First, the property should 
be conceived, not as an indivisible whole, but as made up of 
parts or avayavas; these parts should be disjoined from each other 
and, if necessary, regrouped, so as to form two separate 
shares, a and b. At this stage, each sister has her 
right extending over both the shares a and b. Then shter A 
should be disjoined from the share b and sister B should be 
disjoined from the share a\ then the share a will remain to A 
and the share b w ill remain to B, Note that it is not necessary 
to join sister A to share a, because she was already joined to it 
before the partition; similarly it is not necessary to join sister B 
to share h. Partition is therefore essentially a process of dis¬ 
junction. But an automatic consequence of the partition w^as 
that, on account of the elimination of the rival right from 
competition, ^’s right to a became stronger after the partition 
than before and her contact (samyoga) with her own share a 
became more intense. Similar is the case with sister B and 
her share b. And this is partition. 
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Vibhaga was thus luairily a matter of disjunction and this 
disjunelioii was eouimoii to both what we now call inheritance 
and partition. So vibhaga came* to mean Lotli inheritance and 
partition. 

Thus vibhaga w;u the takifig possession of the heritage by 
an heir for enjoyment, to the total or partial exclusion of 
another heir or heirs. A nearer heir exi^luded a remoter heir 
totally from the heritfige; and that is called succes.-ion by the 
Anglo-Indian jurist. Ff there were two heirs equnlly related to 
the deceased, each 4)f them would only p trtiidly exclude the 
other from the heritage; and that would be partition. Thus 
vibhaga consisted in one heir corning into a greater contact 
(sam-yoga) w-ith the heritage or part of it, than another heir, 
with the result that the heritage became dis joined or vihhakta, 
partially or totally, from that other heir. It appears that one 
Mitakshara lawyer emphasized this disjunctive aspect * f vibhaga 
and defined vibhaga as the disjoining of an heir I'rom the heritage. 
That view was criticised facetiously by »Jiinutaw*ahana. Says he : 

fip ^IgT 

fr rTTWr^#:, I ?nfT ffrflTJT:, 

^ WWt ^ !Tzr>rT?T II 

19 Dayabhaga I. 6; extract in the Dharmakosha p. )IM 

The reference is here perhaps to Bharuchi*s definition which said 

I 

Saraswati-Vilasa p. 347 
Dharmakosha p. 1126, Column 1. 

Cf. also Dinakara Bhatta : VyavaharodYOto : 

^ (i) . 

(ii) Rhih: I 

Dharma Kosha, VyavaharA-Kanda, Uttarardha, p. 1140, 
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‘'Does the Vibhcga of the heritage consist in its being 
split into parts or in its being disjoined (from some heir) ? 
not in the first, because (in that case) the heritage itself would 
be destroyed: nor in the second, because (the word vibhakta) 
is used to denote even (the property) to which one is joined 
(samyukte'pi) as in "This divided (vibhakta) property is not mine, 
but my broiher's/*^^^ 

Jimiitavahana says that the brother is joined to his share, 
and yet the share is called the brother’s vibhakta proi)erty, 
and that therefore vihhaga does not mean disjoining an heir 
from the heritage. 

Let us return to the Mitakshara. Is vibhaga, then, in one 
of its senses, an equivalent to ‘succession’ or ‘inheritance’ as 
understood by the Anglo-Indian jurist ? Not exactly. In 
‘succession' or ‘inheritance’, the heir h ts no right in the property 
during the ancestor’s life, and on the ancestor’s deatli, the 
identical rights of the ancestor descend upon the heir* But in 
vibhaga, the notion is that the heir has ownership 
of the ancestor’s yjro]>erty oven during the auieslor s 
liie^ hut that the heir’s exercise of that ownership is 
obstructed by the life of the ancestor, and that, on the ancestor’s 
death, the obstruction is removed. Further, vibhaga consists 
in entering upon the inheritance by a nearer heir, as against a 
remoter one. Thus vibhaga is the act on the part of a nearer 
heir of entering upon the iiihertcaiice as against a remoter heir. 
The Mitakshara lawyer thinks of vibhaga as someihing to be 
done by the heir.*^ Between the death of the ancestor and the 

20 For Colebrooke’s translation, see his Daya-Bhagu 1. 6. 

II 

The Mitakshara, corresponding to Colebrookc : Mitakshara 1. i. 6. 
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rtct of entering upon the inheritance by the heir, some time 
might intervene. But "succession’ or ‘inheritance’ does not 
require any act on the part of the heir, and the death of the 
ancestor and succession by the heir arc simultaneous. Now, it 
may be asked what is the state of the heritage, according to the 
Mitaksliara, in the interval between the ancestor’s death and the 
entry by the nearer heir upon the inheritance as against the 
remoter heir ? The wliole body of the relatives of the deceased 
owner were owners of tht? deceased's property as their daya even 
during the life of the owner; and on the owmer’s death, the 
property continues to belong to the whole body of relatives. 
On the nearest heir entering upon the inheritance, the heritage 
w<mld in the first place, belong to that heir, and in the second, 
to all the other relatives as their sapratibandha daya. 

Thus w'e find that vibhaga consists, first, in taking 
possession of the property by the nearer class of heirs to the 
exclusion of tlie remoter class; and the root of this idea is in Manu 

IX. i “On failure of 

each better (son), each next inferior (one) is worthy of the 
iiiheritance’22;liere there is a vibhaga or splitting up of the body of 
sapindas nito two classes, the nearer ones and the remoter ones 
and the nearer class is separated from the remoter class and 
the property is given exclusively to the nearer class; and 
secondly, in the splitting up and divihion of the nearer class into 
individuals and of the pro]>erty into separate shares and the 
assigning of the shares to individuals separately; and the root 
of this idea is again in Manu IX. 184 g# 

1 ‘but if there be many (ofj equal (rank), they 
shall all share the estate’^'^ The fundamental idea underlying the 
tw'O kinds of vibhaga being that of an arrangement (vyavastha 

22 Buhler's Translation. 

23 Buhler’s Translation. 
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or yyavasthapana) of the heritage for purposes^'* of enjoyment 
and possession. 

vihha^a was an arrangement for purposes of enjoyment 
and possession, did it not, then, confer absolute ownership on 
the person who got the property by entering upon the inheritance 
or by partition ? 'fhe original idea w'as that it did not. Says 
an oid authority preserved in the Smriti'Chandrika : 

“Though there be vibhaga of the family property, none 
shall become master; only enjoyment is to be made, neither gift 
nor sale*’^*'"' 


Another old authority quoted in the Mitakshara says : 

“Separated kinsmen, as those who are unseparated, are 
equai in respect of immovables; for one has not power over the 
whole, to make a gift, sale or mortgage^***. 


24 Nandapandita says that the purpose of partition was yathesta^bhoga 
or unrestricted enjoyment of the share by the sharer, and not yathesta^ 

it 

^ 1#^ '^ idi 


viniyoga, unrestricted disposal. ^ ^ 

11 Nandapandita on Vishnu V. 179 at page ISO. 

Smriti^Chandrika, Gharpure’s First Edition (1918) p. 278. 


26 Colebrooke : Mitakshara, 1. i. 30. 


The original is : 
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That may have been the original idea. But did it continue 
to the end of the days of the pure Mitakshara law ? At the 
present day, a person, A, can make a gift, sale or mortgage 
of his share without the consent or concurrence of his separated 
kinsmen B, C, and /), and it appears that B, C, and D have no 
sort of ownership or interest in the property fallen in the 
partition to the share of A. 


But Nandapandita (1623 A. D.) is emphatic that all that 
is a mere appearance and not a reality. It is not true that 
separation or partition first destroys joint ownership of the 
parties and then creates their separate ownerships. There is no 
destruction and there is no creation. In a partition or 
separation, there is only a restriction (by the erection of one 
or more prat i band has) of the existiuii' rights of the coparceneis. 
Before partition, each coparcener’s right extends over the whole 
of the family property and to every part of that whole. By 
partition, it is restricted in its exercise to a part of the family 
property. But it would be wrong to suppose that it is destroyed 
with respect to the rest of the family property; it continues lo 
live as an obstructed right. And, when the necessary conditions 
are fulfilled, this obstructed right springs up into action and 
takes the form of the right to iuherit. This alone is the basis 
of the possibility of a brother or son inheriting the share or 
property of his separated father or brother. In a partition, 
the separate ownerships are super-added to the original joint 
ownership, which continues as a sub-stratum on which the 
structures of the separate ownerships by partition are built up. 
Says Nandapandita^*^ 




27 Nandapandita : Vaijayanti on Visfinu-Smrit/. p. 150. 
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^NTJiT^T I 3Tfzr«rT fr^’jrrfrf^TT 

fl5^nr^?ir?I^RT'TTT:, fspfirTfr Jf^arrSTTcT, 

>0 >i 

rFJT fC^’T^iTT^'T (sf) 

qf^i’T'JTJTPT, iiTfn^fsr??nmwnTfa5r?i^=5’?r i ?t?r=^ 

FTfSTT?TfvTtiqTtrf^;£r<i 1 ii;<-ei¥qTf«r5T^fr ^r^''iTnT<T3rTf«r^JT?rarf?r- 

^fgr?nT?w¥qTfsT5JTjr^?jT«f^ f?TEiff?r I cTfirT??i:^4 f^?r^r- 

•\ 

firirPr 'TO'ttst# 11 

JT ^ ^TfJTrr 

>9 

f^TJTir:, ir^xjTt ^qSrFnTTqt ?T?q-T ^ gf^Tr^rf^: !fwr- 
f^V1PTT?n:^5rrrf ^ T^rk^f^T 'T^n^r^JT^R^- 

5^7 ^ fTWFfspT ?5rr^fir£rR'»zrH7T7T?r II 

•N 

In fact we have to admit that there is a relation of 
ownership In each other’s property of even separated sons, 
brothers and others; because their relation to the owner, which 
is the cause of their ownership, has not disappeared. Otherwise 
when a father divides from his sons and then dies, the sons would 
not have the right to take the property of their deceased father; 
because the previous ownership has come to an end by partition 
and a new ownership has not originated because there is no title 
like sale or acceptance. Nor could It be thought that their 
ownership originates by the death of the previous owner; because 
death has not been counted as a cause of ownership; and because 
it (death) would lead to ownership even when an unrelated man 
dies. Therefore, it is evident that partition is effective by 
over-coming (or suppressing or hiding) the shape of Apratibandha 
Daya which is called R/ktho and then by manifesting the form of 
the Sapratibandha Daya which is called Samvibhaga. Therefore 
it is proved that even separated persons have the relation of 
ownership in each other’s property. 
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Nor should it be thought to be a rule that individual 
ownership can arise only after destroying comnion ownership. 
When there is a single idol or a single female slave, two brothers 
cannot divide it or her; nor can they be divided by selling It or 
her and sharing the price, because that is forbidden; they have 
to be divided by worshipping the idol in turns and getting the 
female slave work for each in turn and in such a partition 
common ownership never disappears.*' 



CliAPTEIi IX 


VIB H A G A (continue d) 

We have seen tJiat vihhaga means botli inheritance ari«l [)artition 
Now we shall just tarry a little on vibhaga as partition. What 
is the tc'chnical nature of j>anilion and what is its fuiiction ? 
The point has been discussed from early times amongst Hindu 
lawyers; the discussion began long before the Mitakshara and 
the Dayabhaga were written and continued amongst the 
commentators and digest writers down to the times of 
Nandapandita and Balarnbhatta. 

Before the Mitakshara School and the Dayabhaga School, 
there was a school of lawyers called the Maithila School. I 
shall have to say more about these Maithila lawyers in a 
subsequent chapter. This Maithila School should not be 
confused with the present Maithila School which is a sub-school 
of the Mitakshara. The Maithila Schr>ol of which 1 am speaking 
here was older than either the Mitakshara or the Dayabhaga and 
the Mitakshara School and the Dayabiuiga School branched off 
from it. The Mitakshara School took over something from the 
Maithila School and rejected other parts; similar was the case 
with the Dayabhaga School. 

The doctrines of this old Maithila School can be gathered 
from two essays appearing in the Vadavarirlhi ^ The essays 
appear under the heading Svatvajanakatavadavichi^. The 
question proposed at the beginning^ is whether on the death 
of the father or other ancestor, there arises one ownership of the 
group of all the sharers or heirs in the whole of the property 

1 Vadavaridhi, published in the Chowkhsmba ^u^skrit ^'eries at 

No. 421 at Ucnaras. 

2 Pp. 236-257, both pages inclusive. 

3 Ibid p. 236. 
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left by the ancestor; or there arise several ownerships of the 
several heirs in various parts of the heritage, which parts are 
identified later at the time of partitiun by the fall of the gutika 
or ball.^ 

The essay continues that the old Maithila lawyers upheld 
the theory of group ownership.® They said that on the death of 
the father or other ancestor there arises one ownership of all the 
heirs or sharers in all the property left by the ancestor; and that 
later there is a partition between the sharers. The partition 
first destroys the group ownership and then creates the 
individual ownerships of the different heirs or sharers in different 
parts of the heritage. Thus partition leads to a definite and 
positive knowledge on the part of each sharer that a certain 
portion belongs to him alone and to no other.® 

Thus according to the Maithila lawyerSy the common 
ownership of the heirs was of the nature of group ownership and 
the function of partition was two>fold, namely, to destroy and 
to create; to destroy the common ownership or group ownership 
and then to create the separate individual ownerships of the 
sharers. 


4 


5 


5r^«it5r if?r %?r i 


Yadavaridhi p. 736. 



^r«r5ir: I Ibid. 


I fTHT f«nrrF?€r^ 

Tnr jf \ iwd. 
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It seems that these Maithila lawyers based their doctrine 
on the Dharma Sutra of Gautama. In X. 38 (39) ^|4f) 



•• A (mnn becomes) owner by 


inheritance, purchase, partition, seizure, or finding, 
Gautama says that two of the titles to property are 
riktha ( inheritance) and samvibhaga ( partition ). The 
Maithila lawyers understood the viord riktha in the 

Sutra as meaning property acquit ed by an hrir on the 
death of the ancestor^ by Inheritance and the word samvibhaga 
as meaning partition. Thus Gautama regarded both inheritance 
and partition as titles to property. And the Maithila lawyers 
thought that when an ancestor died and there were more heirs 
than one of the same class in existence, all the heirs as a group 
first got the property by inheritance and that there arose in them 
a single common or group ownership; and later on by partition 
the single common ownership or group ownership was destroyed 
and there arose in each one of the heirs an individual ownership 
of part of the property. Thus vibhaga or partition was a title to 
property: and its function was both destructive and creative. 


This doctrine of a common single ownership is a very old 
one and appears to have been developed before the Dharma Sutra 
ofJaimini. Later on the two schools of the Purvamimamsa, 
namely the Bhatta School and the Prabhakara School, considered 
this topic of group ownership and came to the conclusion that 
ownership arose in the individuals and their minds and 
that the group had no mind. What seemed to be group 
ownership was so many individual ownerships blended together. 


7 BuhJePs Translation p. 228. 

“ srn<r*r i Haradatta : Goutama Mitaksharo; 

extract, D/iormokosho p. 1122. 
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What appeared as a single ownership vested in the group as a 
whole was an illusion.^ 

This doctrine gave a shock to the Maithila doctrine, and 
split ihe Maithila. law'yers into tw^o groups, and the second group 
again into two. One group continued to hold thcj orthodox 
view' that group ownership was a reality and stuck to the old 
doctrine. The relics of the ways of tliouglit of this group 
survive in casual phrases of later writers. For in.*^tHnce, the 
Saraswati Vilasa says that daya is property belonging to the 
group (samudaya) of the father and sons.^® Vijnaneshwara 
himself speaks, commenting on Yajn. II. 126, of the daya 
sanmdayadravya^ properly of the group; and commenting on 
Yajn. II. 189 and 192# of a gift to a gana or group and of property’ 
ownctl by a shreni or group of artisans. 

The second group whom we shall call the Neo-Maithilas 
accepted the Purva Miraamsa doctrine of the impossibility of 
group ow'nershij) and of the group ownership being in reality a 
blending of individual ow'iiersliips. And further they 
held that vibhaga or partition was no title to property; so 
it did not create any individual ownership. lJut the Neo-Maithilas 
differed among themselves as to the extent of the property over 
which the xvatva or ownership of each heir before xwtition 
extended. An example will illustrate their differences. An 
owner O dies leaving a piece of land and four sons A, B, C and 




**By this it is established that ownership Is several in each person. So 
the illusion that in common property the ownership of all (the common 
or joint) owners is one only. Is dispelled.' 

Shrikrishna Tarkalankara on Dayabhaga 1. 7. 





I 


Saraswati Vilasa p. 344; extract In Oharmakosha pp. 1125-26. 
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D. During O’s life the sons had no right in the land. It was 
only on O’s death that the rights of the sons arose. Now the 
question cropped up as to the extent of tiie land that came 
under the right of each one of the bo/ik. These Neo Maithilas 
agreed, we roust remember, on two points. First, the 
rights of the sons arose only on the death of the father and, 
seconcily, that the rights arose on account of their son-ncss. 
Now the difference began. One set of lavryers, whom the 
Vadavaridhi calls the Svatantras, th<mght like this. If a roan 
has only one son, his sonness giv'cs him the right to all the 
property of the father. If there are four sons, the 8orinc.sses 
in each one of them are identical and the sonness 
in each one of them gives each son ownership of all the property 
of the father. 8o each son becomes, at the death of the father, 
tho owner of all the property left by the father.^ ^ These 
Svatantras were the ancestors of the Mitakshara School. 


JT’Tqxsrrqf#.srrf: i 


**But the Svatantras say that on the death of the father, because the 
cause namely, destruction of his (i.e. father’s) ownership, exists in every 


(son) uniformly and without any distinction 



on account 


of their relation to him (father) by birth, there arise in ail the brothers 
several ownerships distinct from each other according to the severalty 


of the owners (sons) whole of the fether's 

property. ( fq^ET^T ) ” 

The language of this ^.entence is couched in the technical terms of 
the Nyaya system which requires that the cause and effect should 
always be found in the same locus The cause is the destruction of the 
father’s ownership on account of the father’s death and the effect is the 
ownerships of the sons. Now the diOlculty arises as to the locality of the 
cause and effect, llie cause, namely the destruction of the father’s 
ownership must be in the same locus, as the ownerships of the sons, 
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As ngHinst tliese Svataiitras there were among the 
Neo-Maithilas the Dayu-Bhaga lawyers. They held that on the 
death of the father the four sons became owners of the land. 
Each one of them had a separate 5V£r/va or ownership in himself. 
And this ownership extended, not over the w'hole of the piece of 
land left by the father, but only on a particular one-fourth part 
of the land. Before partition nobody could say for certain 
what particular onc-fourth portion of the land had become, at 
the moment of the death of the father, the property of what son. 
This could be ascertained only by the fall of the gutika 
at the time of the actual partition by metes and bounds. The 
gutika Avas supposed to fall on and reveal the exact boundaries 
of the pieces of land w hich had become the property of each 
brother at the moment of the death of the father. Thus the fall 
of the gutika was meant to discover what had already become 
the proi3erty of a sharer and it w'as supposed that partition 
did not do anything more than manijesi or ascertain the 
boundaries of the shares that w^ere already latent there. 8o it 
caused merely a certain knowledge in the brothers as to what 
had already become their own in the property left by the 
father. if the father left two horses and two sons, one 
particular specific horse became, at the moment of the death, 
the property of one son and the other of the other son. When 
later a partition took place between them and one horse was 
assigned to one and the other to the other, the brothers were 
each deemed to get the horse which had actually become his 
at the moment of the father’s death. 

which exist in the sons. The sentence says that the cause, namely, the 
destruction of the father's ownership is in each one of the sons on 
account of the sons being related to the father. So the cause is in the 
son and the effect also appears in the son and he becomes the owner of 
the property as heir. 

12 This view gave rise to many difficulties and they are pointed out 
in Raghunandana: Oayetatvp; extract, Dhartnakosha, p. Ii36; and 
Shrikrishna Tarkalankara on Dayobhaga I. 10. 



ViBHAGA (continued) 


135 


Jimutavahana refers to the view of the Svataniras^® 
and tries to refute it. Says he : 


f% srrsif, 

r^?n<5r4wi!ii+«’'mHiiTwr?r, 3T«Tcif^^>irTimm#qT^q!T>rr5^i 


**Nor can it be said that vibhaga is the limitation to a 
particular piece of property of the right of ownership of each 
one of all^'^ the heirs, which has arisen in all the property (left by 
the father) on account of there being no distinction 

( ?rR^grTf^^^5r ) in their relation (to the father); (i) because 

when the relation is opposed by the existence of another 
relative the relation can give rise to ownership only in a part 
of the property; (ii) because the explanation would be heavy 
on account of postulating that the right of each of the 
many heirs arises in the whole of the father's property and Is 
then destroyed (at the partition) and (iii) because it is useless 
to so postulate because it does not result from it (that the heir 
can) dispose of the property (before partition) as he likes.’ 


Having thus disposed of the Svatantra view, Jimutavahana 
proceeds to give his own definition of partition. 8a\8 he ; 


srirmr^fT 



3r5Jift«Tcr?jr 


Dayabhaga 1. 8 

Vibhaga or partition Is the manifestation by the fall of 
the gutika etc. of the ownership—the ownership[of each co-heir], 
which has arisen [at the death of the ancestor] in land or gold or 


13 He does not so name them. 

= All, every; Apte; (m. sg. ‘every one*; pi. ‘all ) Munier- 
Williams. 

IS Dayabhaga 1. 7- 



136 


Daya-Vibhaga 


other thing and which is limited to a part [of the heritage i. e., 
the land or gold or other thing] and which is not settled on 
account of its being incapable of being dealt with specifically as 
there is no means of knowing or deciding [before partition, 
which part belongs to whom].’* 

The Svataiitra doctrine was that these individual ownerships 
vested in the heirs,each one of which before partition extcndedover 
the whole of the ancestor’s property, were restricted by partition 
to certain portions. This view of partition w^as inherited from 
the Svatantras by tlie Mitakshara lawyers Thus the function of 
partition was restriction. Now’’ a further question arose 
as to how the restriction was brought about. 

Some lawyers thought that the restriction was 

brought about by the destruction of a portion of the 
individual heir’s right. Thus let us suppose that A and B are 
co-heirs. According to the Mitakshara, A is the owner of the 
whole of the property left by the ancestor; similarly D also is 
the owner of the whole. Now they divide the property amongst 
themselves. A vibhaga has taken place between them. After 
the vibhaga^ A is seen to be the owner of only a portion of the 
property and B is seen to be the owner of the other portion 
only. The lawyers thought that A*b ownership of the property 
which has fallen to B'h share was destroyed and that B'b 
ownership of the property which has fallen to A'^ share was als<i 
destroyed. It was not necessary to create ^’s right to the 

portion now fallen to his share; and it was not necessary to 

create B*b right to the property now fallen to his share; because 
this riffht wna 4 . 1 .-. 


rage footnote 16, line I 

Incorrect : 

. 


Correct : 

. . . . 
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Let us return for a moment to the Dayabha<;a lawyers. 
A father has died leaving a slave and two sons. How could the 
sons proceed to divide the slave ? The slave could not be cut 
into pieces and divided among them. To make the division the 
two heirs have to agree between themselves that one of them 
should use the slave for a certain period of time and after that 
the otlier and then the first again and so on. The heirs 
should agree to use the slave by turns. 

Now the question arose as to what happened to /4’s 
ownership during /i's turn and what happr^ned to ownership 
during tuin. It could not be siipposerh as Balarubhatta 
nrid bis predecessors did, that part of eacli heir’s ownership 
was cut off and destroyed; because if that were the case their 
turns would not have recurred alternately. So it seems thf-t 
some of Jimutavahaiia’s followers developed, on the basis (>f 
what Jimutavahana said, a theory that, just as ownership, 
could be discon tin UOU.S in space, it could bdiscontinuous in 
time also. Let us .suppose that a man has purchased two pieces 
of land situated in different villages by one sale deed. Then 
the man would be an owner of one piece of land in one village 
and another piece of land in another village. His title to both 
the lands is one and he has one ownership in him but the 
pieces owned are two, situated at different places. The man’s 
ownership would be discontinuous in space. Similarly, the two 

tr^ ^ ^ JT«rr^!T ^ ’tI i 

uayabhaga I. 10, 

** Even in the case where there is one female slave or cow or such other 
thing which is common to many (owners), there also their ownership 
(i. e., the ownership of each of them) is manifested by (the work of) 
carrying loads and by being milked in particular periods of time. 
As said by Brihaspati:'. One woman [slave] should be made to work 
in each house according to the share* 
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co-heirs, who had agreed to make use of the slave by turns 
had, after the partition, discontinuous ownerships of the slave. 
But the discontinuity was now discontinuity in time; it was a 
temporal discontinuity. Tho two brothers were owners in 
alternate periods. Their ownerships w^ere kQhka’avyapya-vritti 
or existing without pervading the whole period of time or 
discontinuous in time.^'^ 

But the Mitakshara lawyers seem never to have allowed 
the possibility of this temporally discontinuous ownership and 
most of them did not agree with the way of thought that it 
could be said that /^’s ownership of the slave was destroyed 
or non-existent during B’s turns or that ownership was 
destroyed or non-existent during A*s turns. If it was so 
destroyed it could not have revived when its turn returned. 
The lawyers therefore came to the conclusion that the ow^nership 
of the whole property in each heir was by partition resrticted, 
not by the destruction of a part of it, but by putting it under a 
partial pratibandha or obstruction. ownership was under an 
obstruction during B’s turns and B’s ownership was under an 
obstruction during *8 turns. Thus.the function of partition 
was neither the creation nor the partial destruction of rights but 
only to put them under a partial pratibandha or obstruction. 
This was the view of Nandapandita. He said that even after 
partition between brothers each one of them continued to be the 
owner of the portions of property that had fa lien to the shares of 
others but that he was their owner as his sapratibandha daya. ^ ^ 

Thus partition was regarded (1) by the Maithila lawyers as 
involving both destruction and creation of ownership; (2) by 

Shrikrishna Tarkalankara on Dayabhaga 1 10. 

15 See supra pp 126-128. 
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the Dayabbaga lawyers as involving neither destruction noi^ 
creation but manifeHtHtion and ascertainment; (3) by some 
Mitakshara lawyers as involving no creation but only a partial 
destruction and (4) by the majority of the Mitakshara lawyers 
as involving neither creation nor destruction but only a restric- 
tion by putting under a partial pratibandha or obstruction the 
right of each one of the sharers. 



CHAPTER X 


REUNION AND VIBHAGA 

We have seen that according to the Mi akshara if four 
brothers are living as members of a joint family, each one is 
the owner of the whole family property. But on pariition the 
right of each brother will be restricted to their respective shares, 
each brother's right confined to one fourth of the property. 
Thus the partition determines the iyatta or extent or quantum 
of the property to which each sharer is entitled and it also 
determines the ieianta^ the this-iiess or identity of the property 
which falls to the share of each brother. The function of 
partition is therefore to fix the iyatta or quantum of the shares 
and the idanta or identity or particularity of the things that 
constitute the shares. 

Now a father and his sons may make a partition between 
themselves; or brothers may make such a partition; or an uncle 
and nephews living together jointly may make one. In every 
case the partition fixes the iyatta and the idonta of their 
shares. Some lime after the partition, the father and sons or 
the brothers or the uncle and nephews may think that it is 
advantageous for them to live together and begin to live wdih 
each other under the same roof. A reunion has taken place 
between them. 

Let us for a moment tarry here and consider the things 
that have happened. There was a joint family and it owned 
property. Then a partition took place. The members of the 
family w'ho were avibhakta or undivided have now become 
separated. The family property which was one single whole is 
now broken into fractions, into so many shares and one share 
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is assigned tr> each parcener. Then they reunite, their shares 
are brought together. The shares have, each one of them, a 
certain iyarta or quantum and idanta or identity. The shares 
put togetluM' are something like the whole of the property that 
was there before partition but it is not exactly what it was. 
Before pai iilion, the property was one and at the partition it 
was broken into amshas or fragments or shares. When assigned 
to individual sharer.s separately^ the shares themselves, now 
regarded as distinct and independent entities, became so many 
wholes. When these shares which have become now wholes 
are at the reunion put together again, the result is not the pre- 
partition w’hole, but a compound whole made up of smaller 
wholes. 

And for some time at least after the reunion, these shares 
or smaller wholes are recognizable by each one of the sharers as 
his particular contribution to the reunion. 

Suppose that at this stage the reunited parceners want to 
separate and have a vthhaga or partition of the property. 
Naturally they will want to take back their contributions to the 
reunion, to take back their old shares. And lawyers announced 
a rule that when the members of a reunion want to separate, 
and their original shares are still recognizable, they should 
take back their old shares. And they said that their authority 
for this rule was the dictum of Narada : 

5 ift ^PT; i 

“Whichever Is the share of the persons reunited, to them only 
that share is, (in a subsequent partition) ordained.’*^ 


1 This old and natural interpretation is noted by the newer C'^ mmenta- 
tors and dissented from : 


^ I .... 5TR5r5rmTsf»nf: i ?r^ ^ \ 

Smritisara quoted in Dharmakosha p. 1553. 

^ ^ ^ sr rc ri nm T W : 

Yivada-chintamani, quoted in the Dharmakosha p. 1553. 
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It is well known that a joint family can exist without &ny 
property. Members of such a family can separate from one 
another. And suppose that after the separation also they are 
Without any property Can they reunite ? No, they cannot. 
The very idea of reunion implies the idea of mixture of property* 
Nay, it implies the idea of mixture of shares got in the previous 
partition. And because in the partition the members had no 
property to divide they got no shares. So they cannot reunite 
as they have no shares to mix. The mixing of shares got in a 
previous partition is necessary for reunion. Says the Mitakshara: 

‘‘Effects which had been divided and which are again 
mixed together, are termed reunited. He to whom such 
appertain is a reunited parcener*”^ 

We saw in a previous chapter^* that partition involves 
(i) separation of persons who are members of an undivided 
family and (ii) division of the family property, if any, into 
shares for each co-parcener In Samsrishti^ to judge frorn the 
wording of the Mitakshara, there is a mixture of shares, but the 
parceners are not made again undivided. They continue 
divided persons, with their shares mixed. They are« in the 
words of Manu IX. 210, “Divided 

(brothers) living together*’. And a oonsequence of this is that, 
to speak in Anglo Indian terms,- property which as a whole 
went by survivorship goes now in separate shares by succession. 

The property left by a deceased divided sonless unreunited 
person goes first to sapindas, in the narrower sense, as heii's^ 
to the wife, the daughter and so on, and then to samanodakas 
and then to bandhus and then to the spiritual heirs like the 
preceptor, the disciple, and the co-student. The property left by a 
divided but reunited sonless man goes also first to sapindar 

2 Translation in Mayne : Hindu law. Eleventh Edition, p. 568^. 

2a Vide supra p. 107^ 
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and then to samanodakas and so on. But now the internal 
order of the sapinda heirs is different. It should be noted 
that in both the cases, after the sapindas there come 
samanodakas, and then the bandhus and then the spiritual 
heirs and there is no difference in the order of these heirs.*^ 

We shall now consider as to why the order of the sap’n la 
heirs in the case of a reunited person is different from the order 
of the sapinda heirs in the case of a divided and unreunited 
person. Reunion always takes place among members within 
the sapinda group. Normally blood relation or the right to 
give the pinda to the deceased are the factors that determine 
the order of the heirs. In the case of succession to a reunited 
person, blood relation and the right to give the pinda continue 
to be factors in determining the order of the heirs, but an 
additional factor now appears and that is the mixing of the 
shares. The persons who have mixed their shares with the 
share of the deceased have three claims to succeed, blood relation 
and the right to offer the pinda and their having taken the 
risk of mixing their shares with that of the deceased. The 
commentators call the claim supported by the right to give the 
pinda as the claim supported by the amaranga nyaya and the 
claim supported by the risk of the mixture as the claim 
supported by the santsrishti-nyaya. In drawing up the order of 
heirs to a reunited person, the law givers have to consider the 
claims of the right to offer the pinda or antaranga nyaya^ 
and the claims of the taking of the risk in making the mixture, 
or the samsrishti’-nyaya^. 



SmritiXhandrika, GharpU'c's Edition, p. 306. 


^ .qr^ar^rrm- 

Saraswativilasa pp. 433 and 431. Dharmakosha. p 1542. 
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Reunion is a matter of intention and agreement, and 
the form of the agreement between the parties is as given by 
Balambhatta: 

irfT^r sr?f rPer^rrfr i 

•‘Whatever is your property, that is also mine; and w'hatever is 
my property, that Is also yours'*'*^. The share you have brought 
to the reunion is yours first by the previous partition; and then 
it is mine also by the present reunion agreement; similarly 
the share which I have brought to the reunion is inihe first 
and then it is yours. Your share is enveloped first in your 
ownership, and then by my ownership; and the share which 
I have brought to the reunion is first mine and then only yours. 
It will be seen that this attitude and intention of a member of 
the reunion is entirely different from the attitude of members 
of a Joint family with regard to the joint family property, where 
each one is the owner of the undivided whole, and there is no 
priority in any one of the ownerships. Tiie reunion does not 
wholly efface the previous partition The partition fixed the 
iyatta or quantum and the icianta or the identity of each share. 
The reunion effaces only, says the Smritichandrika, the idanta 
or the identity of the shares but not their iyatta^'*. 

A and B are brothers living jointly and owning a piece 
of land. They make a partition and a particular half of the 
land goes to A and the other to B. Here the halfness, the 
iyatta or measure of each share and the idanta or particular 
identity of the share of each brother, this iyatta and this idanta 
are tht3 creation of partition. When they reunite and mix the 
shares together, their iyatta, namely the halfness in this case, 


5 Balambhatti on the Mitakshara on the Yajn, 11. 138. Gharpurc’s 
Edition, p, 141 


6 q# ^ 





Smritichandrika, Ghatpure’s Ed. p. 303 and Dharmakosha, p. 1S43« 
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reinainH and their idanta, identity, though still recognizable, 
vanishes and makes the whole land enjoyable by both the 
brothers. If they sell the land and with the sale proceeds 
purchase a house, the iyatta or measure of their interests in the 
house remains the same as before, and each of them owns a half 
of the houhe. 

Let us suppose that two brothers A and B are members of 
a joint furniiy and their property is Rs. 40,000. Kach one of 
them is the owner of the ivhole of the sum. B has two sons, X 
and y and they have also ownership of the sum by birth, and 
the owners^hip of X extends to the whole of the sura as also does 
the ownership or interest of V. Now B dies in jointness. The 
sum becomes the property of A, the uncle, and X and Y, the 
nephews. The}' now make a partition of the joint family 
property namely the sum, and A gets Rs. 20,()( 0 to his share 
and X and Y got Rs. 10,000 each. Now A and Y reunite and 
their sums of money are mixed together and they amount to 
Rs. 30,000. On account of the reunion, the idanta or the identity 
of the shares is lust but the iyatta or extent remair»s. As the 
identity of the shares is lost, each is entitled to enjoy the whole 
sum of Rs. 30,000, but if they want to make a partition of the 
sum or the profits made from it, their interests will not be 
equal. The uncle w ill be entitled to a two-thirds share and 
the nephew to a one-third share. The reunion had abolished 
the idanta or identity of the shares but not the iyatta or 
quantum of them. 

Let us dwell a little on this partition. The uncle and 
the nephew want to separate. Parlitioii in this case will not 
be the restriction of each one of their ownersliips which extended 
over the whole of the property to a particular portion of it. 
The right of each sharer consisted of two parts, namely, his 
right to his own share before the reunion and his right after 
the reunion to the share of the other reuniting sharer, which is a 
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creation of the reunion agreement, “Whatever is your property 
is mine also, and ^vhatever is my property is yours also**. At 
partition after the reunion, the right created by the reunion 
agreement is destroyed, as the agreement itself is put an end to. 
The rescission of the agreement would be the agreement 
“Whatever share I brought to the reunion with its proportionate 
profit and loss, that shall be mine alone and not yours, and 
whatever share you brought to thereunimi with its proportionate 
profit and loss shall be yours alone and not mine also*'. So 
the uncle gets back his Us. 20,000 with its proportionate profit 
and Joss and the nephew gets back his Rs. 10,000 with its 
proportionate profit and loss.^ 

Balambhatta has devised a definition of partition which 
would apply to all partitions, whether the original partition or 
that after reunion. 


Balambhatta says : 


“The word vibhaga by Its derivation from the verbal act 
(I. e., from the act signified by the verb bha\, from which the 
word vibhaga is derived) and also by usage means the 
establishment of one’s own ownership separately in a part of the 
common property, which ownership was there In the common 
property which is to be divided, along with the ownership of 
another.** By the reunion agreement, in the share a of -4 there 
vras created the ownership of B and in the share b of B, the 
ownership of A, Thus in both the shares there were the 




Smriti-Chandrika, p 303. and Dharmakosha p. 1543. 
8 BolcmMiotti, Gharpure'sEd. p. 143. 
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ownershipR of both A and B existing together. By partition, 
whieh involves a reseission of the reunion agreement, the 
own'b'rship of B in the share a which was created by the reun ion 
agree*Ment and the ownership of A in the share b which was 
created by the reunion agreement, both these rights are 
deBtro>ed and the ownership of A now stands alone in his share a 
and the ownership of B now stands alone in his share b; and 
tlius there is a partition according to the definition given by 
Balarabhatta. 



CH AFTER XI 


SELF . ACQUISITION 

Tliere was a cliseiissiori in the Smritis and the commentaries 
wiiether a p;irtitioii between brothers was more commendable 
than their eontinuiiig to live jointly; and tb#> answer was that 
neither pa.rtition mn' joint living was in itself commendable 
and that every thing flepended on the circumstances and the 
wish of the coparceners. If the coparceners wanted to 
continue to live jointly they might do so and there was no harm 
in it. If on the other hand they wanted to live separately they 
might make a partition. Thus partition depended entirely on 
the wish of the parceners. And when a partition was made the 
divided portions of the property were, to the brothers to whose 
share they had not fallen, sapratibandha dayas. Thus the desire 
or will to live separately created the pratihandha or obstruction 
in the case of partition. 

There was another case in which the desire of a person 
was allowed to create a pratihandha or obstruction in his favour: 
and that was the case of self-acquisition. 

As is well known, the law of self-acquisition was of a 
very slow growth. Originally, when brothers were living 
j .‘intly the rule was that whatever one of them acquired became 
t.lie property of the other joint brother or brothers also. Thus if a 
joint br.aher acquired some movable or immovable property 
It became the property of all the joint brothers. A text, namely 
Brihaspati 26. II. JpT 5rF?f ^ ^ 


I A variant but synonymous reading of this is 

I Nandapandita on Vishnu V. i79 p. 147, So 
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“Whatever has been acquired by any one of joint 
brothers, in it all (the brothers) have equal shares*’, declared 
the rule. The rule was a very strong one and seems to have 
prevailed throughout the whole of India; and Jimutavahana 
takes great pains to refute it and devotes Dayabhaga 
VI. i. to the refutation/^ But even he had to admit® that, 
amongst the law abiding or the shishum, there was a custom 
of giving £1 share of what one had earned without detriment 
to the ancestral property, as by accepting a gift, to one’s undivided 
brothers. Jimutavahana says that the custom was due to a 
misunderstanding of the la w or to a love of brothers or to a 
display of one’s own ptMrmhu or manly power. But the Mitakshara 
lawyer accepted it as the general rule and Vijnaneshwara 
commenting on Vajnavalkya II. 118, 119 gives Brihaspati’s 
dictum as enunciating the general rule. 

Thus whatever was acijuired by one joint brother necame 
ipso facto the property of all the joint brothers. To this the 
law of self-acquisition arose as an exception The rule of self- 
acquisition is given in Manu IX. 208 

I’hc Vyavahara-Nirnayo also understands 

as meaning and says qrfij evi©€[ 

?PRrnT^ l “ whatever has been earned by 

agriculture etc., by people who are samnveta i e , avibbokto^ undivided, that 
thing though got or earned by only one of fftem, is common to all (the 
undivided persons). ” Dharmakosha p. 120). 

2 Jimutavahana states the Mitakshara view and dissents from it : 

3RftsF^?n1w^r^«r ?nmTqf^€m5T*Tsrr*iTf'ir^pfr ii 

**Therefore to s?/ that property becomes common simply because it has 
been earned by an undivided member is unsupp^irted by any authority " 

Mayabhaga VI i 40. 


3 Dayabhaga VI, i. S4 
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“What one (brother) may acquire by his labour without 
using the patrimony, that acquisition, (made solely) by his own 
effort, he shall not share unless by his own will (with his 
brothers).”^ Vijnaneshwara interprets the text of Vajriavalkya 
on the subject in the li^ht of this dictum of Munu. "'’ 

Analysing the dictum of Manu we find that tliere are two 
conditions to be fulfilled before a thing could be claimed as a 
self-acquisition. Firstly, the acquisition iiiiist have been made 
without detriment to the ancestral property; and secondly, the 
acquisition must have cost some Jaboiir to the acquirer. When 
these two conditions w'ere fulfilled and the acquirer wanted to 
retain it for himself and did not want to give a share of it to his 
brothers, he was allowed to do so. But we have to note that 
even such a self-acquisition became the property of the other 
brothers also and the commentator Sarvajnanarayana says that 
from such a property also the acquirer had t«.» give to his brothers 
something according to the wish of the acquirer^*. To this rule of 
self-acquisition—Vijnaneshwara tells us*^—there was an exception 
as laid down in Manu IX. 204 


4 Buhler's Translation. 

^ I ‘‘This very thing has been made clear 

by Manu.** Mitakshero on Yajn. II 118-119. 


fir I 5TT^fi^^gT^5?rJTwrfiTiw: 

I ar^rinf^ ^rtr^: ii Manduk-s Edn 


’ ‘3r«r^ erw ^r^rfftR: i' ffir srn^^irT- 

q^; (the rule in Yajn II. 1I8-II9) ffif I . . . 3r?ft 

(i. e., by Yajn. II. 118-119) fq^; STPJSq 

*qfi^f^Rr fq?rf^ 5?qqqT? ^fir’ i 

Mftoks/iaro on Yajn. 11.118 119. 


“Or you may be satisfied by regarding (Yajn. II. 118-119) as an 
exception to (the general rule enunciated in the text) ‘Whatever has been 
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^rrc^rf^=^rr7!=rfx IT# SR ^RC^tsfsrJRUf^r I 
wr> irfriRt ?r fwRTTf^: tt 

'O 

“Whatever property the eldest (son) acquires (by his own 
exertion) after the father’s death, a share of that (shall belong) 
to his younger (brothers), provided they have made a due 
progress in learning/*” 

We may now put. the evolution of the law of self-acqui¬ 
sition aucurtiin;; to Vijufuieshwara as follows:— The general rule: 

earned by members undivided, all shall have equal shares In it*.. . So 
whatever bar. been said to bo indivisible by the rule ‘gifts from a friend 
etc./ (Yajn. II. 1(8-119) to that the rule in Manu ‘Whatever is acquired 
after the father's death* is an exception - so it should be explained." 

So Vijnancshwaia’s arrangement of the texts is as follows : 

The gene. al rule: ^TcSTTR 5R ^ 

?rJTtf^R; I * hatever is cuined by even one only of undivided brothers, 
belongs 10 all i f them. 

—^Brihaspati 

Exception : Self acquisition 

C •% N 

^TJTT^JTt JT II 

fT f^fRT || 

Yajn. 11. 118-119. 

3r5TTRrfn?rjr5# iRTTfsRR i 

('?TTT#''fir’^cirFir 5Fsn#‘?^#tf?^sr 

f cZraTTSr? 1) —Manu. IX. 208- 

c >a / 

Excertion to the above exception 

N 

iRR^lt cR JtF? F^ISTTIF^R: II 

-Manu. IX. 204. 

8 Buhler s Translation. 
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Whatever one joint brother acquired became the property of all 
the joint brothers. To this there was an exception: Whatever 
a joint brother has earned without detriment to the ancestral 
property and by exerting his own labour, of it he need not give 
any share to his brothers, if he does not wish to do so. This 
was the rule of self-acquisition. 

There was now an exception to this rule of self-acquisition. 
Whatever the eldest brother has earned after the death of the father 
by his own exertion, a sliare of that should be given to the younger 
brothers, provided they have made due progress in learning. 

Considering the evolution of the rule of self-acquisition, it 
is obvious that even a self-ac(|uisition becomes the property of 
all the joint brothers; but if the acquirer wants to have it for 
himself, he may not give any share of it to his brothers, but he 
must give something, never so little, according to his own will, to 
the brothers in token of the joint nature of the self-acquisition. 
Thus the rights of self-acquisition depend on the will of the 
acquirer. It is his wish that puts a pratibandha or obstruction 
to the ownership of the other joint brothers. 



CHAPTER XII 


SAPINDATA OR ^^KAPINDATA 

1 

The Mitakshara definition of daya is, as we have seen, that it is 
that property which becomes the property of another by the 
sole reason of that other's relation to the owner. It is not 
clear from the definition what exactly that ‘relation* is. It 
will be remembered^ that Bharuebi objected to that wwd 
'relation* on the ground that it was too broad in its signification 
and included relations like that of seller and buyer, which had 
notinng to do with inheritance and partition; and when an 
answer was given to him in respect of that oV)jection, he still 
found fault with the definition on the ground that the definition, 
even taking it w ith the explanation, was too broad as it included 
strldhana also within its scope and that this ran against thc^ 
Vedic usage of the w'ord It is clear theiefore that the 

W'ord ‘relation* was meant to broadeii the definition of daya 
in order to make it include relations which the concept of daya 
did not include before. It seems that originally daya meant 
property got on account of sapinda relationship in one of its 
narrower senses and tl;at gradually the < (iiception of sapindaship 
was broadened and that this broadening reached its limit and 
that some lawyers still w^anted to broaden it more and 
substituted for it the word ‘relation’ in the definition for the 
original w’ord, which seems to have been sapindya, sapindahood, 
sapinda relation.^ 

1 Vide supra p. 17. 

2 The original definition was probably : 

••Here the term doyo signifies that wealth which becomes the 
property of another, solely by reason of sapindahood to the owner.** 
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Looking into the oases of ‘relation’ dealt with in the 
Sinritis which entitled a man to claim another’s property as 
his heir, we find that the relations are (1) relation by blood, 
and relation by spiritual learning, (2) relation between master 
and slave and (3) relation caused by being occupied in a common 
enterprise (sambhuya samutthanam) for livelihood. 

(*) 

Where tw i) persons were engaged in a joint trade in a 
foreign country - we are told by Yajnavalkya in the chapter on 
sambhuya samutthanam (II. 259-265) and by Narada—and when 
one of them died, his share went by inheritance in the first 
instance to his blood relatives, and when none of them were 
there, it did not go to his spiritual heirs like the sishya or 
the sabrahmacharin (costudent) but went to the other fellow- 
trader or traders as heirs^. Thus to the relation of sapindaship 
as a basis of inheritance was added the relation as cotrader. 
Though the rule is laid down only with regard to merchants 
engaged in trade in partnership in a foreign country, it seems 
that the principle applied to all persons, to traders and others, 
engaged together in earning a livelihood in a foreign country 
under similar circumstances.^ 

(b) 

Now as to the relation of master and slave. A slave 
is called a dasa and a female slave a dusi. It is well-known 
that a Shudra’s dasiputra, the son of a Shudra on a female 
who is his slave, got along with legitimate sons of his father 
a share of the father’s property at the father’s will in a 
partition during the life of the father; and that on the father’s 

^ ^ ^ I sTTrnft srr 

I (yajn.H.264). Mitakshara : 

4 Vide Yajn. II. 26S. 
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death* in a partition between the legitimate eons (brothers) 
and himself, he got a share equal to a half of a legitimate 
sou’s share. And when the father had no legitimate son or 
daughter or daughter’s son, he got the whole of the paternal 
property for himself, to the exclusion of the father's widow 
and the remoter heirs ^ Here there is blood relati«.*n- 
ship between the father and the dasiputra; and at first sight 
it appears to be the only reason of his getting a share or the 
whole of his father's yjroperty; and it further appears that 
the rule is confined to the Shudra caste. But here Balambhatta 
enters into an elaborate discussion of the right of the slave 
in general to be an heir to his master and says that the right 
is based, as all htdrship is based, on pratyasatii or 'immediate 
proximity’, ‘close contact’ between the slave and the master 
and that this pratyasani between the slave and the master is 
of a higher and closer kind than the pratyasatii between the 
father arnl the son.*‘ This does not mean that the slave 
comes before the legitimate son to take the heritage. 
Balambhatta says that in the case of a Shudra owncT (father), 
the grih Jara slave or dasiputra is only a little less than a legit ]> 
mate son and higher than a dattaka son and that the other kinds 
of slave like the slave purchased (krita) are only a little less 
than the dattaka son;*^ and that the slaves, even tho&e who 
are not the grihajata slaves, take a ^-hud^a’s property as his 
beirs^ and that the slave as an heir comes before even the 
widow*\ 


5 Yajnavolkya II. I "O and 134, and the Mitaksharo thereon. 
BalambhattI, Ghirpure’s Edition, Vyavahara Adhyaya p. 185. 


3TT€rS[RT?JT 





Batambhatti, Vyavahara Adhyaya, Gharapure’s Edition p. 187. 

I 

BalambhattI^ Vyavahara Adhyaya, Gharpurc's Edition p 184. 

® i ibwp. isv 
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The grihajata slave got his rights as heir by birth; 
and it follows that the other kinds of slaves got their rights 
from the moment of their becoming slaves of the particular 
master, just as the adopted son got his rights from the moment 
of adoption. 

All the above is in the case of the Shudra master and 
his slaves. Balambhatta points out that a slave was 
an heir even in the case of the twice-born classes but he came 
very low in the list of ludrs; he came after the Shishya 
(di&CLple) as an heir even to a Brahmin and took the whole 
property And after the slave came in the Shrotriya as an heir’ ^. 
The relation between master and slave was very intimate 
and Manu said that slaves follow the master as his shadow^®. 
Thus the slaves got their rights of inheritance by living in 
the master’s family as members of it, and the Ri^Iiis enjoined 
ceremonial impurity for the master on the death of the dasa 
and vice-versa And in the shraddha c^remoney, the leavings 
left after the shraddha Brahmins had eaten were offered on 
the bare ground as the shraddha offering for the satisfaction 
of the spirits of the deceased slaves. 

Here 1 may be allowed to digress a little. When there 
w'as no heir at all, and the deceased was not a Brahmin, the 
king took the property by escheat. There were dicta of the 

10 Balamhhatta refers to the word in Yajnavalkya II. 138 and says: 

5TpttPt (i. c 1. s. p.) 

I Ibid.p. 182. 

C\ *v 

“ IT# s ri ^ q nfe^ wsfq' i 

I Ibid, p-186. 

girirr i mmu. iv iss. 

aiwhnif# srfh'iTf^ i iwd. p. iss. 

3Rr i iwd p. iss 
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Srnritis that when the king took the property of an heirless maO) 
he should get the obsc^quies and the sharaddha of the deceused 
performed.^ *'* The king seems to have been only too glad to 
step in, and even when there were heirs, and perform the 
obse<piie8 and the shraddha and take the property. An attempt 
appears to have been made by the king to put himself forth 
as a member of the family of every person. Kalidasa said in 
his Raghuvansha that king Dilipa was the father of every one ol 
his subjects, as ho performed the paternal funct ions of educating, 
protecting and luaintainiiig or feeding his subjects.'*^ 

In the Shakuntala king Du'ihyanta claimed to be relateti 
to every one of' his subjects and said that w'hen u man died, 
he took the ]>osition of the deceased with re!?pect to the bereaved, 
excejit when the rela.ii(»n involved sinfulness on the part of the 
king or tlie subject. 

That what DiishjWita claimed was not so iMnocent as ii 
appears at first sight becomes clear, wbtni we nr»te that tiie 
minister of Dusliyanta enunciated as a rule of law that whenever 
a person died issueless, his property went lo the king, ignoring 
even tlie wife (wddow) as an heir. Fortunately it was found, 
Dushyaiita hoped, that one of the many wives (widows) of the 
deceased was pregnant at the time of his death; and so there was 
no occasion for applying the law as enunciated by the minister. 
Perhaps the dangerous implications of the rule enunciated by the 

Nirnayasindhu, Nimaya Sagara Press Edn (1906) pp. 273-4. 

sranm i ^ar Pidunmi 

11 ^aghuvansha, I, 24. 

17 ^ srsrr: i ?r 'nqrr^ erret 

11 SAakuntafo, Act VI. 2S. 



158 


Daya-Vibhaoa 


minister in favour of the king were noticed by jurists and they 
refused to regard the king ^s belonging to the sapinda group 
of the deceased.^® The king took the property, but took it not 
as an ordinary heir, but by escheat 

But in one case the king seems to have been able to 
introduce himself even when there were relatives as heirs. 
Yajnavalkj'a 11. 157 Jays down that if a man trespass on another 
matins land and 'construct a dyke in a field without even 
informing the owner (of the field), the right to the produce is 
that of the owner, and in his absence, that of the king.’^® 

Leaving aside Dushyanta and his minister and the king 
and th(? trespasser, we find that symbiosis, ‘living together’ in 
the family or taking part in a common venture of earning a 
livelihood seem to have fu^ni^^led a ground for the claim to be 
regarded as an heir. Orthodox jurists like Bharuchi seem to 
have noticed the dangers in these trends and to have opposed 
the tendencies to include the slave in the family and to give him 
the rights of inheritance; or to alhfw that mere sambhuya 
samutthanam or partnership could give rights of heirship. 
However, the tendencies seem to have been too strong to be 
arrested, and the jurists had at last to use that broad word 
‘relation* as the cause of inheritance. But the whole society 
w'as organised on the basis of kinship and the one important 
ground on which inheritance was based was the relation 


Bhatta Gopinatha: Sanskara^ ratna^mata, 

Anandashrama Edition (1899). p. 408. 

19 Gharpuie's Translation. 

ll Note that relatives' or heirs 

of the owner are simply ignored. 
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of biological sapindahood, and other heritable relatione were 
modelled and explained on the analogy of the sapinda 
relation. We shall now proceed to consider it. 

(c) 

Blood relatives were called sapindas, using the 
word sapinda in its broadest sense. "The Mitakshara divides 
sapindas or 'blood relations^', says Mulla, "into two classes, 
namely:* (a) gotraja sapindas, i. e. sapindas belonging to the 
same gotra or family as the deceased; and (b) bhinnagotra 
sapindas, that ist sapindas belonging to a different gotra 
or family from the deceased*’. "Gotraja sapindas are sub¬ 
divided into two classes, namely, (1) sapindas technically so called 
and (2) samanodakas*** Thus there are three classes of 
heirs recognised by the Mitakshara, namely :* (a) gotraja 
sapindas, in the narrower sense of expression, and 
(b) saraanodakas, and (c) baudhus.**^^ An heir, whether 
he is a gotraja sapinda or a sumanodaka or a bandbu, is tapinda. 
Therefore we may take it that the words sapinda and 
heir are synonymous and if we consider the exact meaning 
of the word sapinda we get at the true notion of the Hindu 
law heirship. 

Looking at the derivation of the word, we find that 
sapinda is the same word as sa-pinda, samana-pinda. Both 
the dictionaries, the Vachaspatya and the Shahdakaipadruma, 
say that samana has become contracted into sa. The word 
is a very old one and occurs in Panini IV. i. 165, and, 
as explained by Vijnaiieshwara, is a Bahuvrihi compound 
to be dissolved as 'Samunah ekah pindo deho yasya sah sapindah 
a person having the same (samana) body as another*. Thus 
when Manu says in IX. 187, •anantarah sapindad yah tasya 
tasya dhanam bhavet, to the nearest among the sapindas 
(male or female) the estate shall belong*^^ he tells us that 

20 Mulla : Hindu law 13th Edn. p. 101 Secti^'ns 37 and 38. 

21 Buhler's translation according to Kulluka. 
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when a man dies his property shall be taken by the person 
who is nearest to him in the group of sapindas, that the 
property shall be tsken by the nearest sapinda, that ^he 
property shall be taken by the nearest person with whom 
the deceased possessed a body in common. If we understand 
how two persons can possess one body in common, we shall 
understand how the deceased had one body in common with 
the heir and how on the death of the ancestor the heir got the 
property. 

(i) 

The nearest heir to a man under the Hindu law is 

his son. From the Vedic times to the present day, 

the craving of a Hindu for a son has been notorious. From 
the Vedic times the Hindu has craved for amritaiva or 

immortality and the way for getting immortality for the 
physical body of man has been realised to be to get progeny. 
By means of his progeny a man is regarded as continuing 
his existence in this world after his own death and as continuing 
to live in the form of his progeny. The progeny was 

considered his san^tati or cori’tinuaiion The idea was not 
a vain or occasional imagination of man but a persistent 
idea that permeated his whole being and guided his life. 
A man was regarded as marrying not for mere sexual 
enjoyment but mainly for progeny and for continuing to live 
in this world through his children and grandchildren. The 
ideal got itself expressed through Kalidasa when he said 
in his Raghuvansha that the kings of the Kaghu race married 
for progeny 

The Koushitaki Upanishad has the following illuminating 
passage on the subject. 

“ SRpt I Keghmansha 1. 7. 
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awirT: f'rarjfrif ?n^r?T5Tf*Tiw i fq?rr 5^ 

JT#?cT<JT^»rR ^nTT’T- 

^T<Tf^rsrrirT5^^T ^?rtt tr?ir 5^ 

f!TT?r^T I ?f^'T 5 JITf'T tr^- 

?jrcrT«TT ?4 ^FSr^pEvJrrT I ^ c^iT ^Sn^fcT f'RTT ^ ^ jrfjT 
^ET 5^: I STT^ ^ c^JT sTFr # irfir ^f?r 

5^: I =g§Tif cWfJT ^qTJfrfir f'RTT JTfJT ^ 5 ^: I 

»-Ti^ # r^JT ^r^rfar f^rr # ^rr^r ffcT 5^: 1 snr^eTfT 

^ r^f?T ^tjT^ftffr fq^T irfir ?Er 5^: I ^wfir 

Jr ^STRifcf ftRlT ^JTff'rr # jrfJT 5^: I 

Jr C^JT ^rnH'ifcT ftTcTT ?T ^Tf^T f % 5^: I arT^T?^ 

iraiTf^ ir crar^if^ fq^rr srarrf^ ^ ^rf^r 

?£r ir?r 5^: I icqr it cqfJT ^srr^frfcr frrrr Ictitt# wfq 
ifcr I Ojjff fa.Hic.?5T q.ri^Tf^ r^fq- ^wsfifcr fq^rr 

ftr^r fqsrr^ qrrqtT# qrPr ^sr f% p: i.?r q^q^: 

fq^r qqcqfx qr qqq ii 

•*Now we shall speak of the Pita-Putrlya rite; it is also 
called Sampradana. The father about to die calls his son. 
The room is strewn with new grass. The sacred fire, with a jar 
near it filled with water, and another vessel filled with rice, is 
placed in the room. The father lies wearing new washed 
clothes. The son, himself dressed in white, enters and leans 
over his father; touches all his organs with his own (correspond 
ding) organs and takes his seat before him. “My speech I lay 
In you’* says the father; “Your speech I bear In me” replies 
the son. Father-“My life-breath I lay In you”; son- “Your 
life-breath I bear in me.” Father-“l lay my eyes in you”, 
son-“l bear your eyes in me’*. Father-“l lay my ears In you”, 
son~“l bear your ears in me”. Father-“l lay my food-juices In you”; 
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son-*'l bear your food-juices in me". Father-*'Ail my acts i Iny in 
you"; son-“Allyour acts I bear in me". Father-*‘i iay my picasure 
and pain in you'*; son-** I bear your pleasure and pain in me". 
Father-**! place all my joy. happiness and power of procreation 
in you"; son-*'Ali your joy, happiness and power of procreation 
I bear in me." Father-**ln you i lay all my potentialities"; 
son-‘*ln me I bear all your potentialities". Father-"AII my 
intelligence, knowledge and desires I lay in you"; son-**Ali your 
intelligence and knowledge and desires I bear in me". . . if the 
father recover from the illness, he should live under the 
authority of his son, or should become a wandering ascetic. 

In the Brihadaranyaka Vpanishad we read that a father 
who dies after this rite, eiiUrs at his death his hon with iiis 
life-breath and sense-organs.-*^ 

There is one thing that at once arrests our attention in 
the above passage from the Koushitaki Upanishad, and it is 
that there is not a single word said in it about pti periy. 
Elaborate care is taken to secure the object of the entrance 
of the father into the son. The life-breath of ih father U laid 
in the son; one by one all the vital functions of tlie body of ihe 
father are laid in the body of the son; then the psAchic facultus 
of the father, with all his desires, ambitions, pleasures and 
pains, are transplanted into the son. And the Brihadaranyaka 
Upanishad expressly pronounces that immortaiiry is attained 
in this world by means of the son. and that at his death the 
father enters the son with his life-breath and continues to live 
in him. The son is at the death of the father identified ^ith 
the father, and the father's property, if any, devolves upon the 
son. 


23 Koushitaki Upanishad II, 10. Vide I. S. Pawate; Res NuUius:An 
Essay on Property (1938) pp. I85»7. 


24^ 


srnT; 5^»Tir«i5ird i 


Brihadaranyaka Upanishad. 1. V. 17. 
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Balambhatta in hib commentary on Yajnavalkya II. 135, 
136 refers to this Vedic doctrine and says‘1 he father, though 
himself dead, continues to live in this world by means of the 
body of his son and continues to perform his duty according 
to the &hastra\^^ 

Thus w^e see here that the father continues to live in this 
world through his son’s body and perform his actions. Thus 
the body of the son belongs in common to two persons, is samana 
to two persons, to the father and to the son. The father and the 
son are, therefore, sapindas to each other; and when the father 
dies the father’s own body (self) viz., the son, continues to live 
and continues the personality of the father. 

Confining our attention to the above passages in the 
Koushitaki and the Brihadaranyaka Upanishads, we are 
likely to think that the identification of the father and 
the son occurred only on account of the rite described 
in the two Upanishads. But the Aitareya Upanisbad makes 
it clear that the symbiosis, unicorporateiiess, of the father 
and the son and of the mother and the son begins with the 
pregnancy of the father and that of the mother. The Upanishad 
teaches The Doctrine of Three Births and says that at first 
the father becomes pregnant and bears the child within him¬ 
self; at sexual intercourse with the wife, the father delivers 
the child and commits it to the wife. This is the first birth. 
Then the woman becomes pregnant and after a time delivers 
the child. This is the second birth. The father and the son 
live together for some time and the father begins to get 
old and transfers one by one his duties and responsibilities 
to the son and then dies. And simultaneously with his 
death, he is born again and this is the third birth. 

” ?r ^ Iw ^ 

Bahmbhatii, Vyavahandhytya Banaias Edo. p. 658; Gbarpurt’s Edo. p. 220. 
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Suys t)ie Upanishad :— 

^ ^ snrmfefr »nff i 

N C\ 

^TJsr^Tirfcr gr^ir 5r«r*t ii ?ii ^ ftw ancJnrJT *r5^ 
3Tsrr ?^iT5T rfSTT II ?remt?TT ?r f^ft^r ?rrs^?nTrciTpnT^ *Rf 
«n^JTftr 11 ^11 ?rT m^firaeirT w^ftr ?f *nT 

f^^oT ?frs?r f JTR spTr^fls^sftrqr^^T ^ 

^5ftr^^2TciiTc»iTfr#^ ci:p;TWJTc#qt it# ?nrranr 

fr# r?#r# ^TT ll^ll #t?iTRTITcTTT 50 ^WT: ^3T: 

srflnfrTTd^sTRJiTSTiftRTT srrcTrr ^ftr ?r w?t: 

5rw^ j-Tsrrzi# ^ iivii 

Uun'iC translates : 

1. In a person (purusa), verily, this one becomes at 
first an embryo (garhba). That which is semen (retos), is the 
vigor (tejas) come together from all the limbs. In the seif, 
indeed, one bears a self; when he pours this in a woman, 
then he begets it. This is one’s first birth. 

2. It comes Into self-becoming (atmO’-bhuya) with 
the woman. Just as a limb of her own. Therefore it injures 
her not. She nourishes this self of his that has come to her. 

3. She, being a nourisher, should be nourished. The 
woman bears him as an embryo. In the beginning, indeed 
he nourishes the child [and] from birth onward. While 
he noursishes the child from birth onward, he thus nourishes 
his own seif, for the continuation of these worlds; for thus 
are these worlds continued. This Is one's second birth. 

4. This self of one is put in one's place for pious deeds 
(punya karman). Then this other self of one, having done 
his work (krta-krtya ), having reached his age, deceases. 
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So deceasing hence indeed, he is born again. This is one’s 
third birth,-*^ 

Thus it is clear that before a person is born in this 
world, he has to pass through two pregnancies, the first 
one by the father and the second one by the mother. During 
the pregnancy of the fither, the father and the child have 
only one body between them, namely, the father’s body; 
and so they are saphuhs (common-bodied) or ekapindas 
(one-bodied) to each other. During the pregnancy of the 
mother, there is again one body in common between the 
child and the mother, and that common body is the 
mother’s body. So the mother and the child are sapindas 
(common-bodied) or ekapindas (oac-bodied) to each other. 
Here the sapinda relationship is immediate between the 
father and the child and between the mother and the child. 
This 8a}uudaship is called sakshat or immediate. But there 
is also a mediate sapindaship or parampara sapindaship, 
as between a grand-father and a grandchild or as between 
a grand-inothcr and a grand-child. 

A very great sub-commentator on Panini, namely 
Nagojibhatta, said that the connection between the grand¬ 
father and the grand-child was a direct one though the son came 
in between them, because if a man, wishing to become a grand¬ 
father wanted to have a grand-child, he could have him 
only by first having a son as an instrument of having the 
grand-son. The intention to have the grand-son created a 
direct connection between the grand-father and the grand¬ 
son; and the son came in only as a means. The reasoning 
was extended to the great grand-son and we get the doctrine of 
apratibandha daya for the son, the grand-son, and the great 
grand-Bon. The reasoning was further extended to remoter 

26 Robert Earnest Hume: The Thirteen Principal Upanishads 
translated from the Sanskrit (1931); the Aitareya Upanishad 4. 1-4 p. 298. 
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descendantB also and if a man ivanted to have a child in the nth 
degree below him, he first got descendants dowm to the (n-l) th 
degree as a means of having the descendants in the nth degree. 
And therefore, every one of the ciescendunts of a man from the 
grar d-son downwards were his gotra and were directly connected 
to him®’^. 

The doctrine w'as accepted by the authors of the Smritis: 
and the author of the Vyavahara^Nirnaya tells us that it is 
the basis of the right of the child to the property of its parents, 
f(om the moment of its conception, firi^t by the father and then 
by t he mother. He quotes a Smriti text and comments on it. 

The Smriti text : 

»nT?sTr: jt i 

c 

^5rff?r ?rr m ii 

The Vyavahara- Nirnay a comments : 

»TVT?«TT ?f5r I 
pT?r?«n i 

'TfWFIT (sic. 

?f5r. f^^rnfrsf^ i fr 

I 

27 See Nagojibhattn’s Uddyota on ^ aiyata on Pataniali on Katyayana 
on Panini IV.i.93 TTcffi’ Fatonjala Mahabhashya^ Nimaya- 

sagara 1st Edition. Vol IV* p. i26 

II I ^c4l<{WH«l 

’fr’^rr^?Twr siirrR:: i ?R[fcr^ 5iFira«RT5[ i ‘ anicir 

’ ^f5r atftjrr w i 

2S DharmcKosha, Vyavahara (Canda. p. 1180. 
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The Smriti Says : 

••Those human beings who are born and those that are 
going to be born, (that is to say.) those who are in the womb 
and those that are yet in the father, all of them need that 
(property as) livelihood and it should not be cut off (by alienation 
or otherwise)** 

The Vyavahara-Nirn'jya comments : 

•‘ ‘Those that are in the womb etc.* is adjectival to 'those 
that are going to be born.* Those that are born in the form 
of the sesame seed or the bean and on account of the anushaya 
[in philosophy, the result or consequence of an act which clings 
to it and causes the soul after enjoyirg temporary freedom from 
trans-migration to enter other boidies,^^] get connected with 
men [This is conception by a man I. S. P.J or the side of the 
father, are said to be staying (residing) in the father (pitristha). 
For some time they are in the form of phlegm or semen and 
then enter the woman at the time of sexual intercourse and 
then they are said to stay in the womb (garbha-sthc)^ Thus 
from the moments of their connections with the father and the 
mother, they get their ownership of their (i. e. parents*) 
properties”. 

Thus we see that at first, during the pregnancy of the 
father the child and the father have only one body in common 
or samana and that body is the father’s. The father and the 
child therefore are sapindas to each other. Similarly, during 
the pregnancy of the mother, the child and the mother have 
only one body in common between them and therefore they are 
sapindas to each other. 

Now the child is born from the mother and is leading 
an independent life and has its own separate body. At this 
stage are the father and the child sapindas to each other ? 
Yes, answer the Mitakshara lawyers, the father and the child 

29 Monier-Williams : Samkrit^Bngfish Dictronary, 
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are eapinda to each other even when they have separate bodies 
because it is the fathers' body particles that have gone towards 
the bui'ding up of the child's body. The child is the second 
self of the father even during the life of the father; so fays 
Baudhayana : “You are yourself having the name of the son; 
thus one should see even when alive his own second Fclf 
For the same reason, the mother also continues to be sapinda 
to the child. 


(ii) 

The key passage dealing with sapinclaship is the Mitakshara 
on Yajnuvalkya JI. 52. and ^3. Says Vijnaneshwara ;— 

WTTTI ^ i ?t«tt 

l fTcIT- 

inm I ^nrr i ?r«n ^ncTc^- 

i Pr^szffqrrcgr - 

^rf?f^TpT I ePTr 'Tc^T ^I 

wrwmq’Wmf'T i 

?IT5iTT?7T'IW ^ 

Rai Bahadur Srisa Chandra Vidyarnava, following West 
and Buhler, translates :— 

“Asapinda" :— she whose pinda or body is samana or 
common* one, Is called a sepinda; who Is not a sapinda is an 

30 cfi^riFfrsPr.... arr?^ # sitcjit 

s.^ 

Sftciblf: I Bhatta-Gopinatba: Sanskaro~Ratna~Mala, Anandashraxna 
Edn p. 404. 
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Asapindc; such a one (he should marry). “Saplrda** relationship 
arises (between two p€ 0 (:ie through their being) connected 
by particles of one body. Thus the son stands in scpinda relation¬ 
ship to his father, because the particles of his (father’s) body 
have entered (his). In like (manner stands the grandson in 
sapinda relationship) to his pttcrnal grand-father and the rest, 
because through his father, particles of his (grar d-fathrr’s) body 
have entered into his own. just so is (the son a sapinda relation) 
of his mother, because particles of his mother’s body have 
entered into his own. Likewise (the grandson stands in sapinda 
relationship) to his maternal grandfather and the rest, through 
his mother. So also is the nephew a sapinda relation of his 
maternal aunts and uncles and the rest, because particles of the 
same body (the materi ai granefather) have entered Into (his and 
theirs); likewise (does he stand in a sapinda relatior.ship) with 
paternal uncles and aunts and the rest. 

“So also the wife and the husband (are sapinda relations 
to each other), because they together beget one tody (the son). 
In like m.anner, brothers’ wives are also sapinda relations to 
each other, because they produce one body (the son) with those 
severally who have sprung from one body. Therefore, one 
ought to know that wherever the word sapinda is used, (there 
exists between the persons to whom it is applied) a connection 
with one body either immediate or by descent”. 

The most important sentence in the above passage is 
the first one and in it Vijnaneshwara explains the word 
asapinda as used by YajnavaJkya. Vijnaneshwara dissolves 
the compound asapinda and gives its literal a»d primary 
meaning. Vijnaneshwara says :— “She whose pinda or body 
is saniana or common, one, is called sapinda'\ It is clear from 
this that two persons are sapindas of each other if they have 
o/ic body in common between them. Two persons are 
of each other if they are ‘common-bodied*. For the word 
^common’ the Sanskrit word is ^samana* and in the compound 
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sapinda it lins become Anoil er Englit^h synonym for 

satvona is ‘same’. Sapinda tlirrefore rneaiiH ‘same - l)Ofjic(l*. 
Anotlier point to nolo is that, in dissolving the coin])()uii(l, 
Vijnaneshwara gives the Sanskrit Mord *eka' as an equivalent 
for and a few liins lat VijiiaiiOf liwara, f>llowing 

Smriti usage uses ilu» Wi»rd 't'kapinda* as a synonym for 'sapinda*, 
Eka means ‘one* and pindj means ‘body’ and the tuhuvrihi 
compound ekapinda rneans ‘ii^iving one body’. Two lunsons 
are therefore ekapindas or sapimias to eaeh other if they 
togetler have one body, if they aie ‘out-boriied*. Now the 
question aii^es as to how two }>ersonK ean he eommon-bodied, 
one-bodied or sarne-hodietl. Thus after giving the literal 
and primary meaning of the word ^/f/.Vijnaneshwara proceeds 

to explain how two persc»ns can he same-hodied or eoinnion- 
bodied or one-bodied. Vijiianeshwari that two y)erson» 

become so related on account of their being connected by 
particles of one body. Thus brothers have the same father 
and the fat 1 m r’s body particles aie in each of them and so 
they are sapindas to each other. Similarly children of one 
mother are sapindas to each other because the particles of the 
body of the s i me mother are in each one of them. This is 
sapinduship c>«used by a common ancestor. Vijnaneshwara 
further makes it clear that two persons wdio have no common 
ancestor may become sapindas of each other on account of a 
common descendant. Thus husband and wife are not originally 
sapindas oi each other but when a child is born to them, the 
husband becomes a sapinda to the wife and the w ife becomes a 
sapinda to the husband^Thus according to Vijnaneshwara 

31 It is interesting to note that according to Jimutavahana, husband 
and wife become ekasharira or ‘one-bodied’ in virtue of the marriage 
ceremony where the Vcdic mantra “Bones with bones, flesh with 
flesh, skin with skin etc*’ i:: uttered. Sa>s Jimutavahana : 

ensC^fsr arfwPinpsfrfjT 

Dayabhaga IV. ii. 14. 
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sapinda relationship may be caused either by a common ancestor 
or by a common descendant and he expresses both these meanings 
by using the Sanskrit compound eka-shariravayavanvayena. 
The compound can be dissolved and underslciod in two ways : 

(1) Ekasliarirasya (genetive case) avayavah ekashariravayavah 
Teshani anvayah, ekabhariravayavanvayah (common ancestor); 

(2) Avbyavanain anvayah, avayavanvayah; ekasharire 
( locative case ) avayavanvayah ekasbariravayavanvayah 
(common descendant) 

Thus sapinda ship caused by the common ancestor flows 
in the downward direction and makes the ancestor a sapinda 
of the descendant and leads to the idei tificalien of the ancestor 
with the descendant; and conse<juentJy, to the identification 
of the descendants with each otiicr On the other hand, the 
sapindaship caused by the common descendant works in the 
upward direction and makes the descendant a. sapinda of the 
ascendant; and consequently, makes the arcestors mutually 
sapindas of each other. Thus if X is a man, he is identified 
with each one of his descendants and he is a sapinda to them 


But here we have to note that the bodies of the husband and wife 
together form one body. This is the lirst step towards the 
Mitakshara theory. If a further step, namely that the wife's body 
is merged into that of her husband and that the husband’s body is 
merged into that of the wife, so that the husband’s body is that ol 
the wife also and the wife’s body is that of the husband also, is 
taken, we get the exact Mitakshara theory This wrould be exactly 
similar to the idea that the son's body is that of the father and the 
father's body is that of the son. 


” * Isenetive case) ST^ZRT: 

: I (common ancestor). 

2 ar^ijsrFrr 3F^: i 

(commoo desoeodant). 
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all; and the de.^cendants are mutually sapindas to each other. 
This ia sa])indMahip working in the dounward direction. But 
it 'works in the upward direction also. X is identified with 
each one of his ascendants; so the descendant is a Anpi/i^/n of 
every one of his ancestors; and the ancestors are mutually 
sapindas of each other. Thus a man's father's father is a 
sapinda to the roan's mother's father. 

For all sapindaship, of whatcvei kind, the root idea 
comes from the relation of the parent and child, comes from 
their having one and the same body in ci.'mmon between them. 
The father's body is the son's also; and the son’s body is the 
fathers also. Extending the same idea to all the relatives, 
sapindas are relatives in whose case the body of the one 
is the body of the other. 

Thus when a man dies and his sapinda as an heir comes into 
possession and enjoyment of his prc ferty, the same body or 
person has continued in possession and enjoyruent of it* 
During the life of the ancestor, the heir, ns a sapinda. was in 
possession and enjoyment of the property through ihe body of 
the ancestor. On the death of the ancestor, the ancestor 
continues in possession and enjoyment of the property, as a 
sapinda, through the bo<iy of the heir. Thus the heir is a 
continuation of the ancestor. The heir continues the 
personality of the ancestor because there is a sort of identity 
between the ancestor and heir. 

Thus we here see the root idea of ow'nersliip and heirship. 
It is based on a biological fact. A man first i.s an individual 
and there is individual ownership. But the individual has 
the biological possibility of becoming,in the form of desceridantf>, 
many. Though he becomes many, the many continue to be 
one, one with the parent and consequently one with each other. 
Each is the other. Thus individual ownership appears now 
as communal ownership. The communal ownership is again 
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adjusted to the requirements of individual life by calling in 
the aid of the idea of vihhaga, of inheritance and partition. 

(Hi) 

This identity between the heir and ancestor is in the 
law of property and inheritance most clearly seen in the case 
of a man and his son muI grandson (son's son) and great-grand¬ 
son (son’sson's eon) and gives us the docti ine oiapralibandha daya. 
The identit}^ runs here in the downward direction, from the 
ancestor to the destendant. But the identity is there in the 
upward direction also, from the descendant to the ancestor. 
This upward identity is most clearly i^een in the law' of marriage, 
with regard to prohibiud degrees. Therein a descendant in his 
father's line is identified with each one of his ancestors up to 
the seventh degree and in the mother’s line up to the fifth 
degree. Let me briefly consider the law of prohibited degrees. 

The fundamental rule as to prohibition of marriage 
betw'een two persons is (l)that an aiicc^stor should not have 
sexual intercourse with his or her descendant, or (2) that a 
descendant should not have sexual intercourse with his or her 
ancestor. Thus the rule could he ojjcsMd in two ways, 

(1) an ancestor should not marry his or her descendant or 

(2) a descendant should not marry his or her ancestor. Of 
these tw'o ways, Hindu law'yers have thought that the proper 
expression of the rule is in the first way, namely, that an 
ancestor should not marry a descendant. Thus a father cannot 
marry his daughter and a mother cannot marry her son; not 
merely this, but an ancestor cannot marry his or her descendant 
however great the distance in degrees may be between them 
Thus a man cannot marry a descendant daughter though she 
may be removed from him by tw^enty generations, t^imilarly. 
a woman cannot marry a descendant son. Of course, such a 
case is never likely to arise but the jurists have conceived the 
rule in that way. And secondly- and ibis is of greater practical 
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importance - in the Hindu family constitution avid the arrange¬ 
ment of sapinda-relationship, persona stand to each other in a 
relation similar to that of father and child, mother and child, 
brother and brother, sister and sister and brother and sister. 
Persons w*ho stand in such a relation to each other are prohibited 
from having sexual relation with each other and from marrying 
each other. If they marry each other, that ia ea led viruddha 
sambandha marriage or marriage between persona whose 
pre-marital relation or fiiinily relation is in-consistent or 
viruddho with the relation caused by the marriage; so they are 
viruddha sambandha marriages and are prohibited. Bhatta 
Gopinatha, in his Sanskara-Raina-Mala^ explaining the viruddha 
sambandha marriage, says that such a marriage occurs **whcD, 
if a marriage is allowed between the proposed bride and bride¬ 
groom and they become husband and wife, the w ife stands 
in the place of the mother of the husband or the husband stands 
in the place of the father of the wife’*®^. Such a marriage could 
not be allow^ed. 

Let us return to the Mitakshara. A man should marry 
a girl who is not a sapinda to him Now Vijnaneshwara’s 
definition of sapindaship as based on body particles is so very 
broad and all-inclusive that it would be very difficult, nay, 
almost impossible for a bride- groom to find out a won-sapinda 
bride. In fact Hindu law in its conception of sapindaship 
reached the conception of brother hood of man and fatherhood 
of God^'*. Thus all marriage would become impossible and 
incestuous. The authors of the Smritis realized the difficulty 
and saw the necessity of laying down restrictions and limitations 

^ cTT^ 

^nsFcr: I 

Bhatta Copinatha: San$kar 0 j(atiia-Mala, Anandadinuna Edn. p: 411. 

34 Mitakshara on Yaj. 153. 
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on ^opindaship to TriHke marriage possible. Thus different 
authors laid down differe nt rules of restriction, and the rules, 
in view c»f the univers.'d nature of sopindaship^ were bound to 
be arbitrary. I<ut the rules were accepted by people on account 
of the great venerati(»n in which they held the various sages, 
the autho'^8 of the Smrilis. As the rules are arbitrary, some¬ 
times duetioris follow from iheiii which appear to be 
unreasonable. Though thijs book is mainly concerned with 
heritage and pariiiion, >tt because sapindaship is an idea 
common ir both the law of inheritance and that of marriage, 
1 shall consider it bricily as applying to marriage also. Says 
Vijnunt shwara :— 

errq^i^JT^#, 

'T3:=^5rTc?Ic5fTfT^£^ W?T; fqWcPqT JTRrcft 

ggr# fqcTcT: fqRT: ^fcrr^T ‘?rTfq«i^ 

C\ C >9 C\ 

fqwj’ ?f?r siTiT; P® 

Hai Bahadur Shrisha Chandra Vidyarnava translates : 

“In the explanation of the word Asapinda, it has been 
said that Sapinda relationship arises from the circumstance 
that particles of one body have entered into the bodies of 
persons thus related, either immediately or through transmission 
by descent. But inasmuch as this definition would be too 
wide, since such a relationship exists in some way or other, 
amongst all men In this world that has no beginning, the author 
says— 

YAJNAVALKYA 

LIIL — Fifth and seventh removed in the upward 

direction 1. S. P. j from the mother and father respectively. — 53 


35 Mitak$hara on Yajn. !• S3. 
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MITAKSHARA 

•* From mother *' — In the mother’s line, after 
above I. S. P. ] the fifth; and “from father*’, in the father’s lir.e, 
after above I. S. P.] the seventh nncestor, (the Sapir.da 

relationship ceases). (The words within brackets must be 
supplied to complete the sense. )” 

It will ht- seen that the law starts wit li the foiu C[)ti(»ii 
t>i'universal napindti^liip t»r brotlieihood ol man. Under such 
a doctrine it would bo impossible f«>r a Inidt ;^room to find for 
himself a hiide wlio is not his siste?. Thus to make marriiif^o 
pi'ssible the sag* s ]>ut some icslrictiors on tlie itiea of sapinc/uship 
for the purposes of marriage and tin y said that a man should 
not marry a descendant of hini'-eir or of i is father <jr of an 
ancestor of his father upto the seventh degree, or any descendant 
of his mother or of any ancestor of ids mother upto the tilth 
degree. Therefore the restriction was put with regard to the 
descendants of the paternal and maternal ancestors. Vajnavalkya 
said that the ancestors on the paternal side should bo counted 
up to the seven til degree aiid on the lualcrnai si<le up to the 
fifth degree, and that above those degrees \ he sapinc/iJ.\Iiip [or 
the purposes of marriage should be deemed as having emled. 

It will be noticed ttuit the prohibition is laid down with 
regard to the descendants of the ancestors and, as I said above, 
the fundamental rule is that a person should not marry bis 
own descendant. Bearing this in mind, it will be seen — and 
this is the important point — that fc>r the purposes of marriage 
a person is identified with each one of his ancestors in the 
paternal line up to the seventh degree; and in the ouiternal line 
up to the fifth degree; ai»d the dementiants of any of those 
ancestors are constructively the person’s own descendants and 
he is prohibited from marrying any one of them^**’. 

36 And so Shrikrishnabhatta, commenting on the Nirnaya-Sindhu 
assage in this connection says 
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Tlie meaning of the rule can be made clear by taking 
some examples. I shall take all my examples from 
Maharaahopadhyaya P. V. Rane, History of the Dharnta Shastra 
Vol. II. Part I. p. 457. 1 respectfully agree with him in his 
conclusions as to the permissibility or prohibition of the marriage^ 
in each case;and in the cases where the authorities considered by 
Kane differ from each other and so Kane has left the matter 
open simply by stating the conflict of authority, I have followed 
the opinion of the Nirnaya-Sindhu, Thus though Kane and 
I arrive at the same conclusions there is a difference between 
Kane and myself as to the w^ay in which we arrive at the 
conclusions; and my way is always in conformity with wiiat 
the author of the h/irnaya^Sindhu says. 

In the following illustrations A stands for the common 
ancestor of the bride and the bride-groom, and S stands for 
a son or male descendant and D for a daughter or female 
descendant. 


ILLUSTRATION I 


D (2) 
S (3) 
S (4) 
S (5» 
S (6) 
S (7) 
D (8) 


D (2j 
S (3) 
S (4) 
« (5) 

8 ( 6 ) 
8 (7) 

S (8) 


Kaue remarks ‘'Here a Valid marriage might take 
)>lace betvfeen S (8) and D (8) because sapinda relationship 


«rT?r: I So being a descendant of the common ancestor 

who is one's own sapinda, is sapindaship.*’ f4irnaya-Sindhu 

Varanasi Ed. Vol. H. p 995. 
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for both is traced through their fathers and both are removed 
from the common ancestor A by more than seven degrees or 
generations”. 

For the same conclusion, I would state my reasons in 
greater detail as follows. Here let us first ask the question 
whether A, the ancestor, could have married D (8). He could 
not have married her, because D (8) was his own descendant. 
Now suppose A was turned into a woman and ask whether 
she could have married S (8). The answer is again in the 
negative, because S (8) is a descendant of A. 

Thus it will be seen that an ancestor cannot marry 
his or her own descendant whatever be the number of 
generations between the ancestor and the descendant.Between an 
actual ancestor and an actual descendant, whatever the distance 
between them may be in the number of generations, they 
cannot marry each other. 

Now A is dead. We are to consider whether D (8) and S 
(8) can marry each other. If S ^8) can be regarded by the 
construction of the law as an ancestor of D (8), he cannot marry 
her; and if D (8) can by the construction of law be regarded 
as an ancestress of S (8), she cannot marry him. Now the 
rule says that a man cannot marry a female descendant of 
any one of his paternal ancestors, up to the seventh degree. 
The underlying reason of this rule is that a person is 
identified on account of the sopinda relationship wdth his 
ancestor. The question therefore now is whether 8 (8) can 
be identified with the common ancestor, A. 

If he can be so identified he cannot marry D (8), as she 
would be constructively his own descendant. The question 
therefore is now whether on account of the sapindaship between 
A and S (8), S (8j can be identified with A for the purposes 
of marriage. The Smriti lays down that the sapindaship 
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(should be counted and consequently identification should be 
made only upto the seventh degree in the upM^ard direction 
in the paternal line. But now A is in the 8th upward generation 
from S (8); so S (8) cannot be identified with A; and therefore 
D (8) cannot be constructively regarded as a descendant of S 
(8). In the words of Gopinatha, the author of the San&kara- 
Ratna-Mah^ the bridegroom S (8) does not stand in the 
relation of a father or other ancestor to D (8). S (8) can 
therefore marry D (8). 

Now let us see the problem taking D (8) as our starting 
point. Can D (8) be identified with At A stands more than 
seven generations in her paternal line above her; so she cannot 
be identified with A and regarded as an ancestress of S (8). 
She can therefore marry S (8). Thus we find that 8 (8) can 
marry O (8) and D(8» can marry S (8). They can therefore 
marry each other and we can assent to their marriage. 

It will be seen that there are some differences between 
Kane’s method of solving the problem and my method. The 
differences stem from two sources, the method of counting 
and my use of the concept of identification. It is necessary 
to say a few words of them. 

First as to identification The concept is inherent in 
the idea of sapindaship. It will be remembered that the 
idea is first seen in the Upanishads and is found all along 
the history of the Dharma-Shastra; and Balambhatta says 
that even after his death, the father continues to perform 
his duties in this world through the body of the son; and that 
even during their joint lives, Boudhayana says that the son 
is the second self of the father. 

Now as to the method of computation. Ac'^ording 
to Kane, the counting should begin with the common ancestor 
and come down to the bride and bridegroom. ‘‘If computation is 
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made’* eays he, “from the mother's side of either the piopoted 
bride or bridegroom) they must be beyond the fifth degree 
(i. e. they must be the sixth and further on) from the common 
ancestor and if it is made through the father of either, they 
must be beyond the seventh from the common ancestor*\^’^ 
So the starting point for counting according to Kane's method 
is the common ancestor. And it must be admitted that the 
method is convenienv and leads to ease in counting; and it 
has the support of a dictum of the author of the Nirnaya-Sindhu, 
who says “The counting should be made beginning with 
the common ancestor*\^^ But though practically 
convenient, the method is not consistently used by Kamalakara. 
Two of his most characteristic conclusions w'hich have proved 
controversial, namely (1) that the br^de may not be a 
sapinda of the bridegroom and yet the bridegroom may be 
a sapinda of the bride and (2) that sapindaship, though it 
may have apparently ceased to exist with respect to the 
sixth generation fiom the common ancestor, may reappear in 
the seventh generation, like a frog which jumps from 
one spot to another without touching the intermediate points, 
—these two conclusions do not follow if we always begin with the 
common ancestor. In explaining those two points, Kamalakara 
follows implicitly another and the correct method of counting. 

We must remember that the Smritis require that we 
avoid sapinda marriages. The question is therefore whether 
the bride and the bridegroom are related to each other by the 
sapinda relationship. To determine this we have to start from 
either the bride or the bridegroom and reach the other. The 
common ancestor inevitably comes in between them* But 
we have to note how we leacb the bride starting from the 
bridegroom or vice versa. We may start from the bridgegroom 

37 Kane : History of Dharmashastra, Volume 11 Part 1 p. 455. 

38 Nirnaya^SindhUg 

Nimaya - Sagara Ed. P. 203 
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and go up to the common ancestor and then descend to the bride; 
or we may start from the bride and go up the ascent and reach 
the common ancestor and from the ancestor come down to the 
bridegroom. It will be noted that there are two links generally 
between the bride and the bridegroom; one starting from the 
bride and reaching the bride-groom, and the other starting from 
the bride-groom and reaching the bride; and that each link 
consists first of an ascent and then of a descent. And the point 
lost sight of by the opponents of the Nirnaya-Sindhu is that 
according to Yajnavalkya I. S3, sapinda relationship ceases 
only in the ascending line and not in the descending 

line. To put it in other words, the relationship ceases after the 
fifth and seventh ancestral generations between the descendant 
and the ascendant, but it does not ever cease between the 
ascendant and the descendant. 

Now as to express authority for the method of counting 
followed by me, and that sapindaship ceases only in the 
ascending line. Both these points are made clearly by the 
Mitakshara itself. 

“From mother - in the mother’s line, after the fifth, and 
from father, in the father’s line after the seventh ancestor, (the 

sapindaship ceases)-So also beginning from the mother 

and counting her father and grandfather &c. till the fifth ancestor 
is reached, is the meaning of the words *fifth from the mother’. 
In the same way, beginning from the father and counting 
his father &c. till the line reaches the seventh ancestor is the 
meaning of the phrase ‘seventh from fiither’.^® 


39 Shrisba Chandra Vidyamava’s Translation. The original is 


11 Vain. 1. 53. Mitakshara: 

*rr?r?ft jtrt: q3:=5rirr?s^ pRRr: f^T?r: 

c « c « 


^ I . . . ?r«TT iTTcRTTR^ir 

c\ ^ 








?RnT- 



fq^^T; 11 
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The author of the Sapindya-Nirnaya* Dipika deals elaborately 
with the process of counting and begins with the bride-groom 
as the first step and goes up to the ancestors seyen steps in the 
father’s line and five steps in the mother’s line. He further 
says that a girl who is in the descent from any of these ancestors 
should not be selected as a bride. It is to be noted that he 
does not speak of any limitation in terms of numbers of steps 
in the descent. So it is clear that the numbers seven and five 
in counting the generations do not apply to the descending 
line.^® 

We shall now proceed to the next Illustration in Kane* 

ILLUSTRATION II 
A 


S(2) 

S(2) 

8(3) 

8(3) 

8(4) 

8(4) 

D(5) 

I>(5) 

8(6) 

D(6) 

Kane remarks: 



*‘Here a valid marriage may take place between S (6) 
and D (6) because sapinda relationship of both is in this case 
traced through their mothers and they are both removed from 
the common ancestor by more than five degrees’^ 

I would state the reasons for the same conclusion in 
greater detail as follows : S (6) traces his relation to A through 
bis mother and A is removed from S (6) by more than S degrees 
in the upward direction; S (0) cannot be identified with A and 


^ ^ TOT ^iTzr? I..... 

^ qr ?rr i 

5ap^ady€*NhnayQ^Dipikaf in Ihe Pharmokosha, Sanskara-Nanda, 

Pa«tl pp.4l9-20. 
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therefore he cannot be constructively regarded as ancestor to 
D (6). So S (6) can marry D (6). 

Now starting from D (6), we find that D (6), tracing her 
relation to A through her mother and A being removed from 
(6) by more than 5 generations in the upwad direction, D (6) 
cannot be identified with A and cannot be regarded as an 
ancestress of S (6). So D (6) can marry S (6). 

Thus we find that 8 (6) can marry D (6) and D (6) can 
marry S (6). So they can marry each other. 

ILLUSTRATION III 
A 


S(2) 

S(2) 

S(3) 

S(3) 

S(4) 

S(4) 

D(5) 

D(5) 

S(6) 

D(6) 

D(7) 

S(7) 

Kane remarks' 



'*Here a marriage may take place between S (6) and 
D (6) because their sapinda relationship is to be traced through 
their mothers and both are removed from the common 
ancestors (sic) by more than five degrees. 

But a marriage cannot take place between S (7) and D (7) 
as the sapinda relationship of D (7) is to be traced through her 
father and she is not more than 7 degrees from the common 
ancestor.’* 

Let us consider the cases. S (6) traces his relation to A 
through his mother and A is more than 5 generations removed 
in the upward direction from 8 (6). So S (6) cannot be 
identified with A and constructively regarded as an ancestor of 
D (6). So S (6) can marry D (6). 
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D (6) also, tracing her relation to A through her mother 
and A being more than S generations removed from D (6) in the 
upward direction, D (6) cannot be identified with A and cannot 
be regarded as an ancestress of 8 (6); and so D (6) can marry 
8 ( 6 ). 

We find that 8 (6) can marry D (6) and D (6) can marry 
8 (6). So they can marry each other. 

Now let us come to 8 (7) and D (7). D (7) traces her 
relation to A through her father and A is not removed from 
D (7) by more than 7 generations in the upward direction* 
So she has to be identified with A. She becomes constructively 
an ancestress of S (7). So D (7) cannot marry 8 (7). 

8 (7) traces his relationship to A through his mother 
and A is more than 5 generations removed from S (7) in the 
upward direction. So S (7) cannot be identified with A and 
regarded as ancestor to D (7). So 8 (7) can marry D (7). 

Thus we find that D (7) cannot marry S (7) but that 
S (7) can marry D (7). But marriage requires capacity in 
both the parties; the proposed bride-groom should be capable 
of marrying the bride, and the proposed bride capable of 
marrying the bride-^room. When only one of them is found 
capable and not the other, the marriage cannot take place. 
So we cannot consent to perform the marriage of S(7) with D(7). 

With regard to this Illustration No. 3. Kane adds the 
remarks “ No. 3 illustrates what is called sapinda relationship 
by *frog’s leap^ Just as a frog leaps from one spot to another 
leaving intervening objects untouched, so in this example No* 3 
there is sapindya between D (S) and D (S), but S (6) and D (6) 
are unaffected by sapindya (as relationship is traced through 
the mothers of both), while sapindya reverts to affect D (7) 
and 8 (7). The maxim of frog^s leap is a very ancient one, 
being exemplified by the Mababbasya of Patanjali’*. 
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Referring to the same illustration Mayne says: **Here, 
8 (6) and I) (6) can marry, both being sixth in descent from 
the common ancestor through their respective mothers and 
therefore not related as sapindas. But according to Kamalakara 
and Kasinatli, 1) (7) and 8 (7) cannot marry because D (7) 
claims through her father. In other words, while S (6) is not 
a sapinda of the common ancestor, his daughter or son becomes 
his sapinda; Balambhatta rejects this extension of sapinda 
relationship by frog's leap altogether. 

To say that the persons in the sixth degree are not 
sapindas of an ancestor but those in the seventh are, is to 
introduce confusion and to impute an absurdity to the 
Mitakshara”.'*^ 

But I think that there is no absurdity imputed to the 
Mitakshara in our accepting the view of Kamalakara and 
Kashinatha. 

Let us consider. The Mitakshara has defined sapindaship 
as being caused by community of particles of the ancestor’s 
body in the bodies of the descendants; it has noted that such 
a sapindaship is possible between all men and women. It has 
further noted that such a sapinda relation actually exists in 
this beginningless sansara or existence on this earth between 
all men and women^^ and that it would be impossible for a bride¬ 
groom to choose a bride who is not a sapinda to him, and that 
therefore there would be no marriage po^sible. In order to make 
marriage possible, some restrictions must be put for the purposes 
of marriage, on the recognition of sapindaship among men; 
and that restriction is put by Yajnavaikya when he says that 

41 Hindu Law, lith Edition, reprint, 1953, p. 154. 

42 the world proceeded from the Creator every one has in his 
body parts of the Creator* • Kane : History of Dharmasastra, 
Vol. 11 Part 1. p. 454, footnote 1073. 
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sapiii'lAshifi (jeasos to exist beyond tiie fifth ancestor through 
the mother and tlie seventh ancestor tiirough the fiither. Thus 
i’^ujiiavalkya's rule is for enabling a person to ignore the existing 
sapindaship beyond those ancestors. It is to be nottid that 
sapindashif) is not to bo ignored when wo count from the 
fincestor down wards U) the de-^cendant. A descendant of a man 
even rn the twentieth degree in the doAviiward direction even 
for the purpo.^ea of marriage is a sapinda to iiim. But in order 
to eal(‘ii]fi*c sapinda relationship and to regard one person as 
standing in the relation of inotiier or father or other ancestor to 
another person by the construction of the law for the purposes 
of marriage, Yajnavalkya has given the rule of com]>utation. 
The sapinda rclatjonslnp, rtrally speaking, exists between 
D (5) and D (5) and between S (6) and D (6) and 
between S (7) and id (7). That is due to the theory ot 
biological sapindaship on account of body particles* But 
for the purposes cf marriage and for the purposes of constructive 
ancestorship Yajnavalkya has given the rule of computation. 
There was. really speaking, sapindaship between Df6) and S ^6). 
But on account of the rules of computation, it was ignored 
and a marriage between them was allowed. There is sapinda 
relationship between S (7) and D (7) but that is not ignored by 
the rules of computation. Really speaking there is no frog’s 
leap by the sapinda relationship, but there is a frog’s leap 
by the rules of computation.^® 


43 llie author of the Sapindya-Nimaya-Dipika comes to a similar 
conclusion. He says that there is no cessation and no rearpearance 
of the sapinda relationship and that it is continuous from the 

common ancestor to the seventh generation. 

2T>rT?r I ^ ^rrfq^ir^- 

II Sapirdya-Nirnaya.Dlpika, 
extract in Dharmakosha, Senskara Kanda, part 1. p. 429. 
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ILLUSTRATION IV 
A 


S (2) 

8 (2) 

S (3) 

8 (3) 

S (4) 

8 (4) 

I) (5) 

S 15) 


S (6) 


Kane says :— “Here a marriage cannot take place between 
D ( 6 ) and S (6) as the saj'irida n^Iationsliip in the latter’s 
case is to be traced through his father and he is not more 
than seven degrees removed from the cniumoii ancestor, though 
D (6), whose sapinda relationship is to be traced through 
her mother, is more than five degrees from the common 
ancestor. According to Balambhatta and some others marriage 
will take place as 1) (6) is beyond five degrees (tracing through 
her mother), though S (6) is within seven degrees (tracing descent 
through his father) and so is not outside sapinda limita’*. 

This means that the number of degrees from the common 
ancestor downward to the descendant D (b) was regarded as 
immaterial ainl so ignored by one school of thought, the school 
to which Kamalakara belonged; but that it w as not ignored by the 
opposite school, the school to wdneb Balambbailu belonged. 
According to the school of Kainalakani, sajnndaship in the 
downwrard direction from the ancestor to the descendant never 
ends; whereas according to the school to which Baianibhalta 
belonged, sapindaship in the downward direction from the 
ancestor ends with the fifth or seventh generation of descendants. 
Let us consider. 

We find that here S (6) traces his relation to A tlirough 
his father; and A is not m m^ than seven degrees upwards 
distant from him. S (6) is therefore to he identified with A. 
And when once we identify him with A, he becomes an anoestor 
of D (6). Therefore 8 (6) cannot marry D (6). 
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Starting from D (6)» we find that she traces her relation¬ 
ship to A through her mother and that A is more than five 
degrees above her. So she cannot be identified with A and 
therefore cannot be regarded as ancestress to S (6). She can 
therefore marry S (6). 

Thus we find that S (6) cannot marry D (6) but D (6) 
can marry S <6); but marriage requires cap<acity in both the 
bride and the bridegroom to marry each other. So the 
marriage cannot be allowed. 

Balambhatta seems to ignore the fact that Yajnavalkya 
speaks of the cessation, of the ignoring, of sapinda relationship 
in the upward line only [urdhvam) when counting from the 
descendant to the ancestor and not in the downward line when 
counting from the ancestor to the descendant. The author of 
the Nirnaya^Sindhu has understood the Mitakshara as speaking 
of the cessation of the sapinda relationship in the upward line 
only and not in the downward line, herefrom the ancestor A 
to the descendant D (C). So D (6) continues to be a sapinda 
of A and consequently of 8 (7), whose sapindaship to A is not 
to be regarded as having ended in the upward line from 8 (7) 
to A, as A is not more than seven upward degrees removed 
from S (7). So to S (7), the bride-groom, the bride D (6) is a 
sapinda and the author of the Nirnaya-Sindhu prohibits the 
marriage. 


It will he seen that in stating my solution of the 
problems, I have brought to the surface the concept of the 
identification of the descendant with the ancestor; which 
concept is latent in the definition of sapindaship given by 
Krishnabhatta, the commentator on the Nirnaya-Sindhu 
that sapindaship consists in ‘^being a descendant from the 
common ancestor who is one’s own sapinda”^^. Another point 

44 Vide footnote 36 on p 176. 



Sapindata or Ekapindata 


189 


of difference is the distinction I make between the upward line 
of ancestors and the downward line of descendants. And so it is 
necessary to understand the argument in the terms and ways 
in which the author of the Nirnaya-Sindhu and his opponents 
put it. 

I shall now take the Nirnaya-Sindhu passage of the 
argument and Baiambhatta’s refutation of it. The Nirnaya^ 
Sindhu says : 








13RitsBd*T<fT srfw snsnf^i^sPr 
iTfPd 1 g srfir » 

?nrPri^^nrPT>5^Rt?5 siPd^il Pn’fftRTf^a'i P^t^if: i 


**Here some people say that a marriage can take place 
only when sapindya or sapinda relation has ceased to exist on 
both the sides (i. e. from the ancestor down to the bride 
on the one side and from the ancestor down to the bride-groom 
on the other) and not otherwise. 

**Shuddha-ChintamanL Vachaspati, Haradatta and others 
say, on the contrary, that the relation of sapindaship has 
got, like the relation of sagotraship and that of samyoga or 
contact, counterparts and it is indicated by both (the counter- 

45 Nirnaya-Sindhu^ Nirnayasagara Ed. p. 203, Varanasi Ed. Vol. II. 
p. 2195. The cutting of the passage into paras is mine. 
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parts taken together) and when it has ceased from one side 
it is necessary that it should cease from the other side also; 
and therefore, counting from the common ancestor, a bridei- 
groom in the eighth generation can marry a bride in the second 
or third generation from the ancestor. 

*'But virtuous and respectable people, the shistas, say 
that there is no sapinda relationship between the bride and 
the bridegroom taken by themselves; but that there is sapinda 
relationship between them because both of them have sapinda 
relationship with the common ancestor, as they, both of them, 
are in the descent from the common ancestor. Therefore 
though to the bride-groom in the eighth generation there is the 
non-sapindaship of the bride (as the sapindaship between the 
bridegroom and the common ancestor who is more than 
seven degrees above him has ceased); yet because there is 
sapindaship of the bride with the common ancestor (who is 
only two or three generations above her), and because the 
bridegroom is in the descent from the common ancestor 
(and because in the descending line there is no cessation of 
sapindaship), the bridegroom is a sapinda to the bride and so 
no marriage (can take place). There Is no contradiction between 
sapindaship and non-sapindaship here because of the difference 
in the pratiyogis or counterparts, (the starting points for the 
computation). And this only is proper,** 

In refuta tion of the above, Balambhatta says : 

2TtT Wt STTcT 

e\ 

I 3ra[fq«i¥ 

?rfqntf?T I 5r??RTf5T5# 

fFJTrt^5r> ii*® 

46 Baiambhatti, Acharadhyaya, Gharpure's Bd. p. 194. 
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•‘As to what the author of the Nirnaya-Sindbu says 
•It (sapindaship) is of the form of being a descendant of the 
common ancestor, and so though the bride is a non-sapinda 
to the bridegroom ic the eighth generation* yet as the bride 
has got sapindaship with the common ancestor, and as the 
bridegroom is in the descent from (the common ancestor), the 
bridegroom is to her (I. e. to the bride) certainly a sapir.da'. 
That is not so. If because one stands in the descent from a 
sipinda, there is a sapinda relationship, then it will have to be 
there in a samanodaka also; secondly, the statement ‘This man 
is a non-sapinda to this woman, but this woman is a sapinda to 
him*, is a statement unworthy of persons v/ho know the 
meaning of the sentence; and thirdly, though the descendantness 
of the common ancestor Is there in the bridegroom in the 
eighth generation, yet the absence of sapindaship in him has 
been laid down by the rule ‘Beyond the fifth, beyond the 
seventh etc..* Therefore on the cessation (of the sapindaship) 
from one side, it is proper that there should be cessation 
of it in Its entirety”, 

Mayne summarizes the controversy and commonts : 

“Kaniahikara, the author of the Nirnaya fSindhu, says 
that a bridegroom in the eighth degr«*c may not marry a bride 
in the second or third degree from the common ancestor. Even 
though the bride is no sapinda of the bridegroom, as the bride 
is within five degrees from the common ancestor, he becomes a 
sapinda of the bride also and no marriage should take place 
between them. Baiambhatta in his commentary on the 
Mitakshara ridicules this view as fantastic. He says that if 
there is absence of sapinda relationship in one direction, there 
must necessarily be absence of sapinda relationship in the 
reverse direction also. This is plainly right., for this mutuality 
is implicit iu all sapinda relationship, sapinda being a term 
of correlatiuu. It is impossible to see how the last samanodaka 
or even one beyond, in one line of the common ancestor, 
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becomes a sapinda, if a collateral in the other line is a sapinda 
of the same ancestor, or how one who is not a bhinnagotra 
or sagotra sapinda of the common ancestor in one of the 
branches can become the bhinnagotra sapinda of anyone in the 
other branch where a female intervenes. 

As to the first objection of Balambhatta, that the 
Nirnaya-Sindhu doctrine would make a samanodaka of the 
comraou ancestor in one line a sapinda to a sapinda of the 
common ancestor in the other line, we have to note that the 
word s&pinda has a broad and a narrower sense, and that 
even a samanodaka is a sapinda in the broad sense of the 
word^^. The second objection that the statement of the 
Nirna;ya-Siiidhu that a bride may be a non-sapinda to the 
bridegroom, and yet the bridegroom may be a sapinda to her» 
is self-contradictory and unworthy of a person who knows the 
meaning of the sentence, goes away if the Nirnaya-Sindhu 
statement is not seif-contradictory. Thus there remains only 
the third objection, namely that in the descent also sapindaship 
extends only to the fifth or seventh generation of descendants. 
Let us consider the point. 

It will be observed that the author of the Nirnaya-Sindhu 
gives three views of the matter, (i) the view of -some’ (kechit) 
and fii) the view of Shuddha-Chintamani, Vachaspati, 
Haradalta and others, and (iii) the view of virtuous and 
respectable people, the .shistas; and agrees with the last. 
The difference between the views will become clear if we put 
them into diagrams. 

Now as to the first view, that of *some people’ (kechit ): 

_A_ 

S(2) 8 (2) 

S (3) D (3) 

D(4) 

I)(5) 

8 ( 6 ) 

Sr7) 

8 ( 8 ) 

4' Hindu taw 1 Ith Fdn., reprint (1953) p. 153, 

48 Vide supro p. 159. 
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The question is wiiether there can be a marriage between 
S (8) and T) (3). According to these 'some people’, no 
marriage can take plao^ between them. Counting from the 
common ancestor down to the bridegroom and the bride, 
they want that the sapinda relationship with the common 
ancestor must have ceased to both the bridegroom and the 
bride.They count from the common ancestor A to the 
bride-grooiu S -8) and lirui lhat the bridegroom is beyond 
seven generations of descendants from the common ancestor 
and therefore has ceased to be a sapinda of the common 
ancestor; bub counting from the anocKtor to the bride, they 
find that the bride is witliin even five generations of descendants 
from tlio anccst'>r. So the bride is not beyond the limits 
of sapinda relationship. 

Tims for the bridegroom there is no sapinda relationship 
with the ancestor but for the bride it is there. The sapinda 
relationship has ceased in one branch but it has not ceased in 
the other. But they require the cessation in both the branches 
for a marriage to take place. But here there is cessation only 
in one branch and not in the other; therefore they do not allow 
the marriage. This view differs from that of the shistas only 
in the method of computation but not in the result* 

Now let us come to the second view, that of Shuddha- 
(’hintamani, Vachsspati and others. They also count from the 
ancestor to the bride and bridegroom; but they do not require 
that the cessation should be in both the branches. If there is 
cessation in one branch, that is sufficient for them, and they 
allow the marriage. In this case the bridegroom is beyond the 
limits of sapindasliip of the common ancestor, though the bride 
is not. As the sapinda relationship of the brirlegroom with the 
common ancestor is broken» they argue that it is also broken 
with the bride who can be reached only through the common 
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ancestor. So if the sapindaship has ceased from one side, it has 
ceased from tlie other side also; and the marriage can be allowed^ 
It is self-contradictory to say that the bride is not a sapinda to 
tbe bridegroom, but that the bridegroom is a sapinda to the 
bride. 


Now we come to the third view, that of the shLstas, 
They point out that there is no direct sapindaship between the 
bride and the bridegroom. If there is sapindaship between them, 
it is through the common ancestor. 

It is to be further noted that wo should not be satisfied 
with the presence or absence of the sapinda relationship between 
tbe ancestor on the one hand and the bride or bridegroom on the 
other. What is essential for the marriage being allowed is the 
absence of sapindaslnp between the bride and the bridegroom, 
and between the liridegroora and the bride. It is important to 
note that these tw<> sapinda relationships are separate and 
distinct from one anoiher. In one case, the relationship starts 
from the bride and goes through the common ancestor and 
reaches the bridegro(»m; in the other, the relationship starts 
from the bridegroom and through the common ancestor reaches 
the bride. These two are dififerent and distinct relationships, 
though both are sapinda relationships.**'’^ In some cases both 
of them may be present and in them no marriage can be allowed; 
in others both of them may be absent and a marriage can take 
place between them; but in still others only one may be present 
and the other absent; and on account of the presence of that one 
relation, marriage cannot be allowed. 

These shisias hold further that the sapinda relationship 
ceases only in the upward line when wo proceed from the descend- 

Hit'll ^ 

I Shnkrishnsbh;vtta in his commentary on the passage. 

Nirnayo-Sindhu, Varanasi Ld. VoJ. 11. p. 996, 
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ant to the ancestor and never in the downward line, when we 
proceed from the ancestor to the descendant. Thus the rule of 
YajnavaJkya of five or seven generations applies only to the 
upward line from descendant to ancestor. Let us apply these 
principles to our case. 

The descent from the ancestor to the descendant, namely 
the bride or bridegroom, has already been shown in the above 
diagram. The sapiuda relationship of the ancestor either to the 
bride or the bridegroom never ceases. 

Let us now proceed from the bridegroom to the bride. 
The diagram would be as follows:- 

A 

.^(7) S(2) 

S(6) D(3) 

U(5) 

D(4) 

S(3) 

Sf2) 

S{I) 

Now the relationship starts from the bridegroom and 
tries to reach the bride. It has to reach her only through the 
common ancestor. The relationship starting from the bridc^groom 
must therefore first ascend to the ancestor and then go down to 
the bride. But the ancestor is more than seven degrees above 
the bridegroom, and the relation starting from the bridegroom 
can rise only seven steps. 8o it cannot reach the ancestor and 
cannot therefore reach the bride at all. Hence the author of the 
Nirnaya-Sindhu says that the bride is not a sapinda to the bride¬ 
groom. 

Let us now start from the bride and see whether the 
bridegroom is a sapinda to her. Now the diagram would be at 
follows:— 
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A 

S(2) 

S(3) 

I>l4) 

D(3) 

S(6) 

S(7) 

S(8) 

Now the relationship starts from the bride and proceeds 
upwanls to the coramoii ancestor and if it reaches him, it goes 
downward to the bridegroom Here the ancestor is to be found in 
only the third step in the upward lino from the bride. So the 
sapiiida relationship starting from the bride reaches the ancestor 
and then goes downward and reaches the bridegroom. Here 
Balambhatta would object that the relationship starting from 
the ancestor cannot reach the bridegroom because the bridegn orn 
is more than seven steps removed from the ancestor in the down¬ 
ward direction.®^ To this the shistas w^ouJd reply that in the 
downward direction there is no restriction of five or seven 
generations. Thus the sapinda relationship starting from the 
bride reaches the bridegroom. Hence according to the shistas, 
the bridegroom is a sapinda to the bride; and the consequence of 
this is that there can be no marriage between them 

It will be seen that the chief difference between Kamala- 
kara and Halambhatta is that according to Kamalakara there is 
no cessation of sapindaship at all in the downward line from the 
ancestor to the descemiarit; w'hereas according to Balambhatta 
the sapindaship between the ancestor and the descendant in the 
downward direction also is limited to five or seven generations. 


S(2) 

I>(1) 


.51 BalambhatU on Yain. I 53. 31^ «T3:'?r»n'- 


Actiaradhyaya^ Ghsrpure's Fd. p. 194. 
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As already noted, I am concerned in this book primarily 
with the law of property and inheritance and partition, and not 
with the law of marriage. But as sapinda relationship is to be 
taken into consideration in both the law of property and that 
of marriage, I considered the marriage rules as to prohibited 
degrees incidentally. The only thing that I want to emphasise is 
that ill the sapinda relationship, the body of one sapinda is the 
body of another sapinda. In the law of inheritunce this saine- 
bodiednesB or common-bodiedness or one-bodiedness or mutual- 
bodied ness between the ancestor and descendant is most clearly 
seen in the doctrine of the apratibandha daya\ and as between 
the Ochci ndant and the ancestor it becomes most clear in the 
doctrine of prohibited degrees in the law of marriage. 

iv 

The most interesting case of the extension of sapiridaship 
by the construction of the law was sapindaship between the 
Guru and the IShisliya. And this was a vei> ancient development, 
being found in the Veda itself. The Shatapatha Brabmana 
XI. V. 4. 0-12 says that the Guru by placing his right hand on 
the head of the Shishya to be initiated beelines pregnant. It 
seems to have been thought in very old times that the pregnancy 
lasted for one year; then it was thought that it lasted for six 
months; then for twenty-lour days; then for twehe days; then 
for six ilays; then for three days and that the Bhishya was born 
of the Guru along with the Savitri mantra on the third night 
after the placing of the hand. Then it was thought that the Guru 
brought forth the children, namely the Shishya and the Savitr> 
mantra, as soon as he placed his hand on the head of the Shishya 
and removed it.^^ The initiation by the Guru of the Shishya 


Sr3lT»I5^ I 

if? \\\u 



198 


Daya-Vibhaga 


was therefore regarded as causing a second birth; so tlie Shish>a 
on initiation became a dvija or twice-born one. So the 
succession of Gurus and Shisbyas was regarded as a genealogy 
and we have the conception of vldyavansha or a fctmily tree 
caused by spiritual learning. What is to be noted is tliat this 
vidyavanshii also causes sapindaship and a Guru and a Shishya 
and a co-Shiishya are heirs to each other. 

3r«r i ^rrs^^sr^r: ?f^?R?fn>TrrT 

# iT^f: irsrRf# I ^TcTsiT^?ir??f5r# nvsii 

3TST I i 

srsfTW i 

ffcT ll<ill 


3PT ffRmt I # »TraT: I 

^rf^Tcn’ # »TVTf: srsTT^ i 
IIVI 

3P!T q-it I I 

i JTsirEFij I ^irifcr ii?oi) 

m I ^ I ?fW^rJT?TT 

’ ^ »TWT: srsfTzrf# I ^ ffrT II ? ?ll 

i arr^Rf ^^crtetr 

I q rrqwr ^ str# ^in»r; 1 

t 

^ • ?T^r f ^*mRr|^jn 5 r 1 auRjfr # i 

^Rfr ^rsarf^^srrq# 1 creRcr ^ wr^^mRT^- 

^Rq;iirvi . 
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V 

The Mitakshara gives equal prominence to both the 
biological descent and the spiritual descent. The biological 
sapindns of a person belong generally to the same religion and 
caste as the person himself and so in their case the biological 
and spirilual relationships go together. And when there are no 
biological sapirttlas, the Mitakshara scheme of inheritance gives 
the properly to the spiritual relatives of the person, to his 
prccejitor, disciple or fellow-student. And when a man is a 
vanaprastha or a sannyasin or a naisthika bramhacharin^ his heirs 
arc his spiritual relatives to the exclusion of the blood relatives. 

But there seems to bo inherent discrepancy between the 
two sapindaships and a strong case of it occurred in the 
Chiiando,;ya Upanishad itself. Satyakama was the son of 
an unmarried mother, lie wanted to study religion, theology 
and philosophy. For this ho had first to get himself initiated by 
having tho upanayana ceremony performed of him. For this he 
had to declare his gotra or family before he could be initiated by 
the Guru. »So he wanted to know what his gotra or family was. 
Let the Upanishad itself tell the story:— 

"Once upon a time Satyakama Jabala addressed his 
mother Jabala - ‘Madam ! I desire to live the life of a student 
of sacred knowledge. Of what family, pray, am I V 

"Then she said to him ; *I do not know this, my dear, of 
what family you are. In my youth, when I went about a great 
deal serving as a maid, I got you. So I do not know of what 
family you are. However, I am Jabala by name; you are 
Satyakama by name. So you may speak of yourself as 
Satyakama Jabala. 

*‘Then he went to Haridrumata Gautama, and said ; 'I 
will live the life of a student of sacred knowledge. I will 
become a pupil of yours, sir/ 
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‘*To him he then said : ‘Of what family, pray, are you, 
iny (iear?’ 

“Then he said : ‘I do not know this, sir, of what family 
1 am. 1 asked my mother. She answered me : ‘In my youth, 
when I went about a great deal serving as a maid, I got you. 
So I do not know tins, of what family you are. However, I am 
Jahala by name; you are Satyakama by name.’ So 1 am 
Satyukama Jabala, sir.* 

“To him he then said : ‘A non-Brahman (a^brahmana) 
would not be able to explain thus. Bring the fuel, my dear, 
I will receive you as a pupil. You have not deviated from the 
truth. 

Haridrumata Gautama took a stupendous step here. 
He declared that such a truthful man could not but be a 
Brahmaua. Not birth, but truthfulness made a man Brahinana. 

Basaveshwara, who came to power in the very city of 
Kalyana in which the Mitaksbara was written and in less than 
half a century after it was written, took a hint—perhaps from 
Haridrumata Gautama or more probably, from a parallel but 
more radical tradition of the Shaiva Agamas of which Apararka 
on Yajna. 1. 7. speaks—and proceeded to build a classless and 
easteless society on the basis of spiritual or religious genealogy 
principally. But it seems that some people wanted to attack 
not only the Varna system but the very institution of marriage 
and advocated free sex life, under the guise of spirituality. 
Basaveshwara had to put up a strong resistance to this 
tendency.®^ 

Efforts to build a classless and easteless society on a 
similar basis continued in other sections of Shaivism and in 
other parts of India also. One remarkeble product of this 
movement in B' ntml seems to have been the Mahanirvanatamra 

53 Thirteen friucipal Upanishads translated from the Sanskrit by 

Robert Ernest Hume, p. 2l8. 

54 Basavonnanavara Vachonagalu^ Kaniatak University Ed. 

Vachanas Nos. 639-42. 
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blood and those by spiritual learning, all his sapindas in the 
broadest sense of the word, became the owners of it as their 
daya. When a death occurred in this group of sapindas, that 
individual dropped out and his ownership came to an end. And 
when a ‘birth* occurred-and ‘birth* was to be taken in its 
broadest sense-the newly born person became the owner of every 
piece of property owned by any one of bis relatives, by any 
other member of the group of sapindas. So ‘birth* in the group 
of sapindas was the cause of the newly born per8on*s ownership. 
This distinguished a sapinda from a stranger. The sapinda was 
the owner of the property as his daya\ whereas a stranger, 
though a co-villager, was no owner at all.^^ A corollary 
followed from this; as against a stranger, the remotest relative 
of a purchaser was the owner of the property. 

This distinguished and separated the sapindas from 
strangers.^ But within the group of sapindas, the ownerships of 
the individuals, the strengths of their rights to the property, 
were regulated by their comparative nearness or remoteness from 
the purchaser or owner of the property. This doctrine of 
nearness was announced by the dictum of Manu; “To the nearest 
among the sapindas (male or female) the estate shall belong’*. 
And the individuals came successively into enjoyment and 
possession of the property on the death of the sapinda or 
sapindas nearer to the property. 

Thus two ideas operated in the field of property and 
inheritance : First, the whole group of sapindas and every 
member of that group were owners and any one of them could 

55 Nandapandita says:- I 

?rr*n^frt 5 JT 11 Valjayantl on the 

Vishnu Smrltl V. 179. Vol. I. p. 151. 

56 Bubler’s Translation according to Kulluka. The original is: 

^ ll ManulX.187. 
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claim as against a stranger the property; and his claim was^ 
based on his birth in the group. It was not based on any death 
at all. But, secondly, within the group, the death of the sapinda 
nearer to the property made more effective the ownership of a 
remoter sapinda. 

This had its effect on the language of the Mitakshara 
law^yers. When they had sapindas and strangers before their 
mind’s eye, they spoke of a sapinda or dayada as getting the 
property by birth. Thus Nandapandita said, as w’e saw above, 
that all the dayadas got property by birth alone and that other 
villagers, strangers, did not get it in any way. But confining 
their attention to the individuals in the sapinda group, the 
Mitakshara lawyers found that it fell into two sub-classes. 
The first class consisted of the son, the grandson (son’s son) 
and the great-grandson (son’s son’s son) and they got their 
father’s, grandfather’s, or great-grandfather’s properties as 
their apratibandha daya and their rights became exercisable 
from the moment of their birth. Contrasting them to the other 
members of the sapinda group, it could be said that they got 
exercisable ownership from the moment of their birth at once, 
whereas the other sapindas got it as sapratihandha daya, got an 
ownership of it to the exercise of which there were one or more 
obstructions. We have seen'"^'^ that in some cases, the Mitakshara 
lawyers spoke of a sapratihandha ownership as no ownership 
at all. So for shortness’ sake, it could be said that within the 
group of sapindas, the son, the grandson, and the great- 
grandson got ownership by birth whereas the other sapindas 
did not get it. Thus in a discussion in the Balombhatti about 
the necessity or otherwise of expressly laying down the rule of 
self-acquisition and confining their attention to the sapinda 
group only, one of the disputants says "This is not proper; 
because, though heirs beginning with the son get ownership 
by birth alone, a brother does not get it in the property earned 


57 Vide supra p. 48. 
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died, his nearest sapinda got the right to have the property 
for himself, as against a remoter sapinda.So there was the utpatti 
or springing up into activity of tho ownership of the nearest 
sapinda, because the death of the owner removed the on® 
obstacle to the exercise of his ownership, whereas the ownerships 
of the remoter sapindas still remained under one obstruction or 
more, in the form of the nearer sapindas. So in the case of this 
nearest sapinda, the nearness of the relation to the owner and 
the death of the owner were the effective conditions that made 
his ownership have its utpatti or springing up,'**’ or coming 
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Balambhatti on Yaj. II. 118-119. Gharpure’s Edition, p, 146. 

To arise, rise, originate, be born or produced; to come 

forth, become visible, appear, utpatti, arising, birth-’* Monier- 
Williams: Sanskrit-English Dictionary. 




205 


Sapindata or Ekafindata 

forth into play. So Nandapandita sometimeB says that on the 
death of the relative, there is utpatti of the ownership of the 
heir.'*’® In such placesthat for the jSrst time 
the ownership of the heir is created and that before that it was 
non.eV4JMANl6HWAftAeai|eA<»LIB^ TWATt Aitak only 

suppressed. ^£1^3 PROPERTY BY BIRTH 

Now the dictionaries sometimes give *birth’ * creation’ as 
}iBa2tVIc]^)oagbiilhsntvvTEaddggmddiifaB 
SygJiihb^lviikielfttiDifisirftfsbdaldyaotciillpihiBtfbliitlflflicargiil^ 
kfehk^dly jiiy)4Biit}tts lUc>ugkteftfnHl})eBnHlGiwetlBli[>itld^^ 

i||»dlprsjU^dii4he, titordsp'eimtioii’ wihidhe im^^Chsistugiitnnseciofi 
gfKXwiogi' orcioonaing' ;dn]»>si&isy cdS^clKhad uwah bairVa^imfetingt 
bciforei; And* ithdt rwas thextpre^Chbisthint.-linefainingcof \1aiqnwird 
word *creat!i6n’ itself. Says the Oifohl * Dictiienlary k>f> Englislt 
Etymology under the word ^create* : “This sense ‘from out of 
nothing’ and the subsequent application of creation, creator, etc., 
are of Christian origin”. And the authors of the Smritis and 
commentaries and digests were pre-Christian or non-Christian. 

To summarise ; A person by his birth enters the group of 
sapindas and becomes the owner as his daya of every piece of 
property owned by any one of his sapindas; and his birth is his 
act of acquisition; and as against a stranger this ownership of 
the lieir was apratibandha at once and became fully effective. 
But within the group itself—unless he happened to be the son 
or grandson or great-grandson of the person who is in enjoyment 
of the property as the owner—his rights, his ownership was 
accompanied by one or more obstructions in the shape of the 
sapindas nearer to the property and became effective only on 
the removal of the obstructions by the death of those nearer 
sapindas and owner. Birth gave ownership; it at once gave 

^ ^5^r»rT^ ^ ... W 5 

srp wTt ^ cT^«rp[0TT ^ ..” 

Nandapandita : Vaijayanti on the 

Vishnu Smriti XVII. 9. Vol. 1. p.294. 
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effective ownership as against remoter sapindas and strangers; 
as against the nearer sapindas birth gave ownership which was 
accompained by one or more obstructions, in the shape of the 
nearer sapindas and owner. The death of (hose sapindas and of 
the owner removed the obstruction and made the ownership 
of the heir effective. But we should ahvays remember Bharuchi’s 
warning that death, being a negation, can never be a cause of 
the heritage and Nandapandita*s saying that the takers of the 
daya get ownership by birth alone. 



CHAPTER XIII 


VIJNANESHWARA ESTABLISHES THAT ALL 
HEIRS GET PROPERTY BY BIRTH 

We have considered in Chapter VI above^ the two arguments 
by which the Mitakshara lawyer supported his theory that all 
heirs get property by birth. We have further seen that the 
first argument, the essence of which is that a negation can 
never be u cause of a positive effect, is used by Vijnaneshwara 
himself in another context in the Mitakshara on Yajn* III. 
219-220. The second argument, which regards birth as an act 
of acquisition on the part of the person born, is based on the 
theory of the Omnipotent Brahman itself taking the form of the 
individual soul and being born as a man-a theory which is 
ex])lained in the Mitakshara on Yajn. III. 69-74;^ and the 
argument is elaborately supported as against Jimutavahana by 
Mitramishra in his Viramitrodaya,^ The two arguments of 
his predecessors continue, therefore,to be valid for Vijnanesh\vara. 
And yet, he proceeds to add a third argument at the very 
commencement of the Chapter on Daya-Vibhaga. 

The argument is simple in its outline. Vijnaneshwara 
says that property is a temporal or this-worldly institution and 
that all men, even the barbarians living on the outskirts of 
civilization, know of it, though they are quite innocent of the 
shastra. We are, therefore, to learn the law of property, not 
from the shastra, but from the people in the world and their 
customs. And now **the right of sons and the rest, by birth, 
is most familiar to the world, as cannot be denied.*’^ 

1 Supra pp. 60-90. 

2 Vide Supra p. 81, 

3 Viramitrodaya, Vyavahara^prakasha, pp. 426-428. 

4 Colebrooke : Mitakshara : L i. 16. Italics mine. 
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The argument is important for us for another reason also. 
As a step towards proving his final proposition that all heirs get 
property by birth, Vijnaneshwara considers the question whether 
the institution of property is laukika^ secular or w^hetlier it is 
shastraika^samadhigamya, understandable only from the sacred 
texts and not by any other means. Vijnaneshwara comes to the 
conclusion that property is laukika or secular. 

Here a possible source of a misunderstanding of the argu¬ 
ment may be mentioned. At this day wc are likely to think 
that there was a secular authority and a spiritual authority and 
there was a conflict between them and that Vijnaneshwara 
supported the secular authority. In India there has been conflict 
enough between religions and the very first shloka of the 
Yajnavalkya Smriti shows that Yajnavalkya was asked to **Tell 
us completely the dharmas of Vamas or classes, of Ashramas or 
orders and of others'*-, and Yajn. II. 192 and the Mitakshara 
thereon speak of the difierent rules of law governing Jains, 
Buddhists, Pasupatas and followers of other religions, and guilds 
oi different kinds of workers. But there seems to have been no 
secular authority as distinct from and opposed to religious 
authority. 
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As there were followers of different religions living toge¬ 
ther, the king appears to have been compelled to seek out the 
common factor from all these ways of religious living and to 
enforce it. By the side of these groups of people belonging to 
different religions, there was a small but influential minority of 
intellectuals who were called Gharvakas or Sweet-Speakers who 
did not believe in the immortality and transmigration of the soul 
and for whom therefore the w'ords sin or religious merit had not 
much meaning. For them law was purely a temporal affaii 
concerning the well-being of man in society in this life. Law 
could not afford to go very much against their susceptibilities 
also. Hence legal rules were framed according to which justice 
could be administered to all these people and these rules go 
to form the Vyavahara portion of the Smriti law. The 
Vyavahara Adhyaya of the Yajnavalkya Smriti is made up 
mostly of such rules. Vijnaneshwara says that the Daya- 
Vibhaga chapter of Yajnavalkya consists mostly of rules 
declaratory of what is already established in the world.® 
And Mitramishra tells us that all the authors of Nibandhas are 
of the opinion that mostly the rules in the vyavahara portion of 
the Smritis are declaratory of the established custom of the 
world. ^ 


But the separation of the religious from the secular law 
was never complete in the Smritis. And in the Prayaschitta 
Adhyaya of the Yajnavaklya Smriti much about crimes and 
abetment can be be found. Hence the importance of this 
discussion in the Mitakshara where Vijnaneshwara shows us how 
to distinguish between the secular and spiritual portions in a 
rule of law. And he makes the distinction on the basis of 
epistemology. 


6 
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Mitakshara on Yajn. II. 118-9. 











Viramitrodaya, Vyavahara^prakasha, p. 420. 
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Acbording to the Purv'amimansa philosophers of the 
Prabhakara school there are five means by which we get 
knowledge; they are pratyaksha or perception, anumana or 
inference, upamana or comparison, shabda or word, and 
arthapatti or deduction of a matter from that which could not 
else be; and the Bhatta school adds one more, abhava or proof 
from non-existence. But many thinkers are of the opinion 
that upamana, arthapatti and abhava are to be included in 
anumana or inference; thus there remain only three of them, the 
pratyaksha or perception, the anumana or inference and the 
shabda or word. Pratyaksha is perception by our organs of 
sense, by our eyes for instance, or nose or ears. Anumana 
is inference from the data furnished by our organs of sense or 
by the Veda. And Shabda or word, is either the Veda, 
revealed word, or the word of a person who is an apta, a person 
who knows the truth and is willing to tell it. The Veda or 
revealed word is infallible and gives us knowledge of things of 
which we cannot know by using any other means, by using our 
pratyaksha, perception, or anumana, inference, or shabda of 
a human being. For instance we can never know of the 
existence of heaven or of sin or of religious merit or of the 
means of attaining heaven, by the use of our organs of sense or 
by inference from data furnished by them or from any 
human word. They aje shastraikasamadhigamya or knowable 
from the revealed word only; or they are knowable from those 
portions of the Smritis which are based on the revealed word. 

Speaking of the means of knowledge of dharma, Yajnava- 
Ikya I. 7. gives five of which the first three are the sh^^uti, the 
smriti and the sadachara* Now the shruti or revealed word is 
authority by itself and gives us the right and correct knowledge. 
Sadachara or the custom of good people also gives us knowledge 
of the rules of conduct, and is an authority by itself provided 
it does not go against the shruti. But from whence do the 
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Smritis derive their authority? The answer is that with regard 
to adfishia ar unseen things they derive their authority from the 
Veda on which they are based; and wdtli regard to drishta or 
seen things they derive their authority from the custom of good 
people in the world. 

C 

Now we come to the topic of the discussion in the Mita- 
kshara. The question is whether svatva or ownership is laukika 
or shastraikasamadhigamya. Svatva is laukika if knowledge of 
it can be got by using our secular means of knowledge, perception 
and inference from the data furnished by perception. And svatva 
is shastraikasamadhigamya if a knowledge of it can be got only 
through a reference to the shasira; through a reference to the 
Veda and the Smriti.Now as said above the Smriti has two bases, 
the shruti or the revealed word and iadachara or customs of good 
people. When the Smriti speaks of sin and religious^ merit and 
of their effects in this life and especially in future life, the truth 
of them cannot be ascertained by pratyaksha, by the use of our 
organs of sense or by anumam, by inference from data furnished 
by them. For Instance the Smriti says that for a certain sin a 
man will after death suffer in a certain hell and be reborn as a 
lower animal. There is no secular means of ascertaining the 
truth of this. We have to believe the Veda and the Smriti 
based on it and take it as the truth. But the Smritis deal also 
with conduct in this world and its effects. They deal with theft, 
for instance, and with the punishment awarded for it by the king. 
We can know of this by using our external organs of sense and 
by inference from the data furnished by them. The effects 
of theft are disintegration of society and the evils consequent 
upon it; and man cannot live except in society; therefore, the 
law of property and theft is ascertainable by our worldy experi¬ 
ence, by our external organs of sense and inferences drawn from 
the data furnished by them; and we need not go to the Veda or 
. the revealed word. When the Smritis speak of property they 
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are not speaking of any supernatural thing like the heaven or 
hell or sin or religious merit. They are speaking of things which 
are ultimately knowable by perception and inference. 

Let us return to the question in the Mitakshara, whether 
svatva or ownedness or ownership or property is laukika or 
shastraika-samadhigamya. If we can have a knowledge of it 
by using our sense organs, by perception or inference from 
perception, it is laukika. If not, If we are compelled to go to 
the Veda or the Smriti based on the Veda, to have a knowledge 
of it, it is shostraika-samadhigamya or ascertainable only by 
means of the shastra, the Veda or the Smriti based on the Veda 
and by no other means. Vijnaneshwara maintains that property 
is not shastraika-samadhigamya but is laukika. 

The essence of Vijnaneshwara*s conclusion that property 
is laukika or secular is stated epistemologically by Balambhatta:- 

^ ^JTSTTW- 

I* 

**Ownedness or ownership or property Is that which is 
not createable by partition or inheritance, but is destroyable by 
partition just as it is destroyable by making a gift or sale; 
created by the causes named above which may be either common 
(to all varnas) or peculiar (to only some of them), and knowable by 
the secular means of knowledge, namely perception and 
inference from the fact of enjoyment etc.”^ 

8 Baiambhatti, Vyavahara Adhyaya, Gharpure's Ed. pp. 129-130 

9 Nandapandita, on account of his slightly different view of the 

function of partition, would accept Balambhatta’s view with a 

slight modification ; 

^ il See supra pp. 126<128 and 138, 
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Balambhatta says that ownedness or ownership or 
property is something that can be known by using the secular 
means of perception and of inference from the fact of enjoy¬ 
ment. Thus Balambhatta says that ownership can be seen, 
like colour, by our eyes and that is perceiving it or knowing 
\t hy pratyaksha or perception. Ownership is also inferable 
from the fact of enjoyment. Let us suppose that there is a 
fire from which a column of smoke is issuing. We can know 
of the fire in two ways; we can open our eyes and see it or we 
can see the column of smoke and infer the existence of the 
fire from the smoke. Just like that ownership can be known 
in two ways, by pratyaksha or perception and by anumana or 
inference. We can see the thing owned and the person 
owning and therein also see ownership in the owner and 
ownedness in the thing owned. For instance, we may see a 
master going along with his dog. The behaviour of the master 
towards the dog is something different from his behaviour 
to all the other dogs which are not his; and the behaviour of the 
dog towards the master is different from its behaviour to other 
persons. We see with our eyes the ownedness of the dog in its 
behaviour towards its master; and the ownership of the master 
in his behaviour towards the dog. Thus ownership or ownedness 
or property is perceivable by our eyes. I have taken the 
instance of a domesticated animal, but sensitive people have 
seen ownership and ownedness with their eyes even in the case 
of an owner and an inanimate thing he owns. For instance, 
the Yaksha in the Meghaduta says that because he has been 
away from his house, the house must have faded in beauty, 
just as a lotus fades and closes up in the absence of the sun.^^ 
Balambhatta is very particular on this point and says 
again : **And that (ownerhip or ownedness) is capable of being 

JJTTJTSSR ^ ^ 

Kalidasa : Meghaduta : II. 20. 
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perceived by our organs of external sense; because people say: 
‘I see my property.’... By this, the opinion of the opposite 
school that ownership is only inferable is thrown off: because 
that has been refuted in another place.’'^ ^ Balambhatta says that 
when a man sees his house and says: “I see my property”, he is 
seeing not only the house but the propertincss also in it. So svatva 
or property is something that can be perceived by our external 
organs of sense. The opposite view that property can never be 
directly perceived but is only inferred has been refuted by him 
in another place. 

If this is so, an objection is raised against it. A thief has 
stolen a wrist-watch and is using it as he pleases and wearing 
it on his wrist. To all appearance bo is the owner of it and his 
ownership seems to be perceived by our eyes. Now, is he really 
the owner of it? 


One answer to this seems to be that he is the owner of it, 
though his ownership cannot stand against the ownership of the 
j)revious owner from whom he has stolen it; and Neelakantha 
Bhatta in his Vyavaharatattva records an opinion of Eastern 
lawyers that even in things stolen, the thief has a property but 
that property is ‘black* property; and he proceeds to refute 
that view.But the Eastern lawyers seem to be supported by 
good Smriti authority. One text said that when a king sent a 
band of thieves into the enemy country and they returned home 
with stolen property, they should give the king a sixth share 


.... 





(s/c. I.S.P.) n 

Balambhattif Yyavahara Adhyaya, Gharpure’s Ed. p. 128. 


12 VyavaharatattYa published as appendix A to Kane's Yyavaha^ 
ramayukha, p. 462.. 
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and divide the rest among themselves.And even in one's own 
country and without the order of the king, theft sometimes gave 
a valid and virtuous title, acceptable to gods. ‘^Likewise,” says 
Manu XL 16-17, *'he who has not eaten at (the time of) six 
meals, may take at (the time of) the seventh meal (food) from a 
man who neglects his sacred duties without (however) making a 
provision for the morrow, 

‘‘Either from the threshingfloor or from a field, or out of 
the house or wherever he finds it; but if (the owner) asks him* 
he must confess to him that (deed and its cause).A question 
was raised whether in the food so stolen there arose the owner¬ 
ship of the taker; and the answer was that even the pancha 
yajnas to gods could be done with such food, as a good and 
virtuous title arose in it according to the shastra. That was 
when one was faced with apat or the calamity of starvation.^ '' 

Not only necessity caused by starvation, but also the 
necessity of completing a sacrifice, justified a theft or robbery 
by the sacrificer. “If a sacrifice, (offered) by (any twice-born) 
sacrificer,” says Manu, “(and) especially by a Brahmana, must 
remain incomplete through (the want of) one requisite, while a 
righteous king rules, 

“That article (required) for the completion of sacrifice, 
may be taken (forcibly) from the house of any Vaisya, w'ho 
possesses a large number of cattle, (but) neither performs the 
(minor) sacrifices nor drinks the Soma-juice;’*^*^ 

ll Apararka on Yajn. II. 265. 

Dharmakosha p. 788. 

14 Manu XI. 16-17 Buhler's Translation- 

15 Mitramishra : Yiramitrodaya, Vyavahara Prakasha, p. 425. 

16 Manu: XI. 11-12 : Buhler's Translation. 
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There is a caution uttered by the Smriti and that is 
that this forcible taking should be done only **\vhile a righteous 
king rules.” The commentators Medhatithi, Govindaraja, 
Kulluka, and Narayana explain that this qualification is there 
**because such a king will not punish a man who acts in 
accordance with the Shastra'*^’^. Manu XL 24 lays down “A 
Brahmana shall nev^er beg from a Sudra property for a sacrifice, 
for a sacrificer, having begged (it from such a man), after death 
is born (again) as a Kandala”.^^ But ‘'(Or) the (sacrificer) 
may take at his pleasure two or three (articles required for a 
sacrifice) from the house of a Sudra; for a Sudra has no business 
with sacrifices."^ ^ Thus if an article necessary for a sacrifice 
was with a Shudra, the twice-born sacrificer was not to beg 
of the Shudra for the article but was to take it by force. 
Kulluka explains this in his remark that the Smriti forbids 
begging from the Shudra but not taking from him by force etc.^^' 

Thus theft or robbery in such a case conferred a good 
title on the sacrificer and the title was acceptable to gods. But 
even when there was no necessity caused by the calamity of 
starvation or by the imperative duty of completing a sacrifice, 
theft clothed the thief with a ‘black’ title, as pointed out by the 
Eastern lawyers. And they had no less an authority in their 
favour than Narada himself, who said that in property obtained 
by sahasa, robbery or theft, the robber or thief had ownership, 
but that ownership was ‘black’.^' 

17 Buhler's note. 

18 Buhler's Translation, Manu XI. 24. 

19 Buhler's Translation, Manu XL 13. 

“ ‘ff JRTPf g’jf (? ?/^v) 2re*TJiT'>r- 

i Kuiiuka. 

?r?r ^ ii 

Narada Smriti IV. 47, Dharma Kosha, Vyavahara Kanda, p. 1130. 
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Thus these lawyers, wherever they saw contrui of a thing 
by a person, there they saw ownership in the person and 
owned ness in the thing. This power of control may have 
originated in him in various ways. may have accepted the 

thing as a gift; the gift may have been m.ado to liim for a purely 
worldly cause, as when a spectator becomes pleased with the 
dance of a girl and makes a gift to her Or he may make a 
gift to a Brahmin for obtaining religious merit. In the latter 
ease, much would depend on whether the donor or the donee 
was a good virtuous man or not; and that determined the 
quality of the religious merit obtained. But it should be noted 
that the secular effect of the two gifts, the gift to the dancing 
girl and the gift to the Brahmin was one and the same and 
that was the transfer of the thing from the ownership of the 
donor to that of the donee. The control may have been 
obtained on account of purchase for a price. The man may 
have obtained the thing as a bribe, or in return for uttering 
a false coin, or from a sick person by practising undue influence 
on him; or by fraud, or even by theft or robbery. In all these 
cases he became the owner of the thing, his ownership was 
actually perceived by the lawyer by pratyaksha^ seen by his 
eyes and like all things seen by eyes, ownership appeared 
in colour. If virtuous means w'cre u.sed in getting it« the property 
was shukla or white. If the means used by him were not 
wholly good or wholly bad, then his ownership was shabala 
or brindled. And if the means were w'hoMy bad, like gambling 
bribery, extortion, fraud, theft or robbery, the property was 
A:my 2 a<i,*black* property.lt appears that the shukla or while titles 
were the strongest ones, and the black titles were the weakest; 
and the brindled titles came somewhere in the middle. The 
possibilities of a practical application of this distinction seem 
to be rich. 

But Vijnaneshwara and Balambhatta do not seem to 
have made much use of this gradation. Their way of nx eting 
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the difficulty of ownership creaied by theft or robbery is n liitie 
different. They thought that ownership is profUn^ed by causes 
mentioned by Gautama or Manu which they had gatliered from 
the world and which might be either general, applicable to all 
men, or special, applicable to particular Varnas Accurdirg to 
this view when a person is seen to be having a thing and using 
it as he pleases, uur eyes inform us that he is the owner of the 
thing. But ownership and ownedness have no colour, except, 
in a figurative sense. Yet they are perceived by our eyes, just 
as motion, w'bich has no colour, is peiccivrd by our eyes, when 
we see a body in motion.The relation between an owner 
and a thing owned consists in an interaction between them 
(kriyagarthah); and this interaction can be seen by our eyes. 
The relation begins in an act of arjana or earning; w hen that 
is complete, the relation continues in further interaction.^^ 


22 Vishwanatha ; MuktovoH : SrcZreTf??5T II 

Dinakan I Chowkhamba Ed. p. 54. 

itct: f^srnnr: 




Subodhini : Gharpure's Ed. p. 45. Similarly Bharlrihari, in his 
Vcky0podf>flJ//.Sadhanasamuddesha,!56, points out that thcrelatioi. 
as between the owner and the owned, between the king and 
his servant or slave, is shown by the act of 'giving' by the king and 
the receipt of the 'gift' by the servant. 


TRT ^ 3?RgRfr THT: fFff 


I Vakyapodiy'*, Poona Ed. Kanda 111. Part 1. p. 355 

This ‘giving* and 'taking* can be seen by eyes. It shows the 
relation of'giver* and 'taker*. This creates or maintains a further 
relation namely that of master and slave, owner and owned. This 
relation also involves interaction and according to the Mitakshara 
lawyers can be 'seen*. 
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But sometimes our eyes deceive us as when we mistake 
a piece of rope lying on tlie road for a snake. The question, 
theirfure, is whether our eyes, in reporting that the man. in 
control of llie thing is the owner, are making a correct report 
or a deceptive one; and to ak-certain this we have to go into 
the past, to the causes which created the contiol of the man 
over the thing. As the causes lie in the past and as our 
pratyakiha or ^ense experience does not give us knowledge 
of the past, we have to make use of anumana or inference as 
our inearis oi knowledge and also of shabda or w ord of reliable 
W'itnesses and arrive at the causes. If that control has been 
caused by his purchase or inheritance or some such other thing 
recognised by the people, that ownership is lawful. Otbciwise 
it is unlawful. 

Having accustomed ourselves to this rather startling 
, view of our pre-British Hindu lawyers, we proceed to consider 
the Milakshara argument. 

U 

Vijrianeshwara gives the argument in ihe form of a 
dialogue between the holder of the vie.v that svatva va ^hasiraika-^ 
saniadhigamya whom 1 shall call 8, and the holder 
of the view that it is laukika^ whom I shall call L. To make 
the dialogue easily understandable at the present day, I shall 
expand it wherever necessary by bringing out what is implied 
in Vijnanesfawara’s statement of either case. 

, Now as to the t.echnique of the argument, we have to 
note that the disputants use the six pramanas or means of 
^nowkdge^^ in expounding their cases. Besides those pramanas^ 
the disputants make use of another controversial weapon, 
namely tarka, ‘reduction to absurdity, conclusion opposed to 
premises, reduct to ad absurdum. Tarka is defined, by that 

24 Supra p. 210* 
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excellent Miraamsa manual, the Manameyodaya 'When a thing 
is being proved by a means of right knoa ledge, and there 
arises an objection or doubt that the thing is perhaps otherwise, 
and for the removal of that objection or doubt, a statement is 
made of the fault or error in the opposite view, that is tarka/^^ 
As pointed out by the manual, the Mimamsa definition is the 
same in substance as the Nyaya definition, *The attaching 
to the opponent of a view undesirable (gh-ia/./u)*-*® 
to him.' The method consists in reducing the opponent 
to a position where he will have to admit and attach himself 
to (ptasanga) ^onie proposition which he is unwilling to admit 
or attach himself to (an-iihta), Ihe technique of the argument 
will become clear in the course of the statement by 8 t»f his 
view. In the controversy it is the common ground of both 
tlie disputants S and L that ihe rules laid down by Gautama 
and Manu about sva, property, and about its agamas^ titles, 
are meaningful, purposeful, necessary and not in vain. For L 
it would bean an^ishta, an undesirable thing, calamity, if his 
view thnt property is laukiko, ascertainable by secular means 
of knowledge, drives him to say further that the rules laid 
down by Gautama and Manu are meaiiingless, purposeless, in 
vain and not necessary; instead of adopting such a view, he 
would rather abandon his original proposition that property 
is laukika and accept defeat and admit svat\a is .'hasiraiko^ 
samcdhigomya. 

Further, it is a common ground between them that 
when a complainant makes a complaint to the court and the 
defendant puts in his deieiice denying the complaint, a d^ubt 

5r?F: I 

Narayana : Manamtyodaya : Adyar Ed. p. 35. 

aRT ^f?r i JWd. ,. 
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arises in the mind of the court as to the riglit of the parties and 
issues are framed and to resolve that doubt, the matter proceeds 
to trial and when the doubt is resolved, the rights of the 
parlies are determined and n judgement is pronounced. Now 
if the \iew of L that property is loukika would lead him to a 
position where he would have to say that— in a case of theft 
or rohhery, for instance, when the complainant makes the 
complaint that the alleged thief or robber, nowin control of 
the alleged stolen property, has stolen from him the prof>erty— 
the matter could at ofi<e be setth d without any pre\ious doubt or 
cogitation whether it was stoU^n or not; the adoption of such 
a view would he an an-ishta or calamity to him and to avoid it 
he wouUl rather accept d<f<at and adopt the opposite view 
that property is thasUaikasaniadhigamya. If svatva could be 
perceived by our laikika, secular, means of knowledge, by 
ptatyaktha, sense experience, the court would immediately have 
seen with its own eyes the ownership, w hether of the com¬ 
plainant or of the alleged thief or robber, and could at once 
have given judgment, without any previous doubt or trial. 
To admit that no such previous doubt or cogitation on the 
part of the court were necessary, would he an an--ishta or 
calamity for L and instead of making such an admission he 
would rather accept defeat and the view that property is 
shasiraikasdmadh gamy a. 

But 8 does not succeed in making L accept either of these 
calamitous views. 8 shows that though svatva is laukika, yet 
the Smritis have a purpose and a meaning; and though svatva 
is laukika, yet there, is the possibility of & doubt in the mind 
of the court and the necessity of a trial. But let me not 
anticipate. 

(I) 

8 : Now the discussion is as to whether svatva^ owner¬ 
ship or ownedness or property is understandable and knowable 
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■ by means of the shastra alone or w hether it is knowable by 
other means of knowledge. Of these two views, the view that 
svatva is knowable by means of the shastra alone and not by 
secular means, is the pioper one. 

L : How do you mean ? 

. > 

.8: Gautama says < man becomes) owner by in¬ 
heritance, purchase, partition, seizure, or finding. Acceptance 
is for a Brahmana an additional (mode of acquisition); Conquest 
for a Kshatriya; Gain (by labour) fur a Vaisya or Sudra.*’^’’ 
Is the laying down of the rules meaningful, purposeful or is it 
meaningless, purposelebs ? 

L : Gautama is a very great sage and his sentence is 
certainly meaningful and purposeful. 

S : Kow if a man exerts himself in doing something by 
means of an instrument,— something which has alleady been 
done or can be done more easily by other means—can the activity 
of such a man be said to be either meaningful or purposeful ? 

L : No, certainly not. He would be exerting himself in 

vain. 

8 : How, in laying down the rules, is Gautama exerting 
himself in vain ? 

L : No, not in vain. He has a meaning and a purpose in 
laying doivn the rules. 

S : Now, you say that svatva, ownership or ownedness or 
property, is knowable by other means, by temporal means lii^e 
the pratyak^ha, perception or anun^na, inference from the deta 
furnished by perception. 

L : Yes, I do maintain that. 

8 : And these temporal means are available to every man 
and.be can easily employ 

27 ' "Gautama X. 39-42* fiuhicr*s Translation. 
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L : It is true that the temporal means are available to 
all. But it is somewhat doubtful whether all can use them 
easily or successfully in ail fields Proceed, please. 


S : In matters which can be understood and known by 
employing our secular me.ins of knowledge, the shastra does not 
exert itself. The &hastra dois not say, for instance, that to get 
boiled rice yon sh> uid take rice and boil it.^^ But now the 
shastra^n&tnely the sentence of Gautama, exerts itself in teaching 
ns what svatva is and in what ways sva can be acquired. 

L : Yes, the shastra does speak of it. 

S : That must be because svatva and its origination are 
matters to be understood and known only through the shastra;i 
they must be sastraika-samadhigarnya. 

The Mitakfehara . 






*1*1 Fi'j^iFij^nT'T iT^Tn>T- 

?F5r I 5rJTr>TF5n:*ri^ 


7. Under this (head of discussion) proprietary right is 
itself necessarily explained ; (and the question is) Whether 
property be deduced from the sacred institutes alone, or from 
other (and temporal) proof.^^ 


28 


5T Fl 'TT^^sfr ^TSRf^cqrF^ 
I 



Mitramishra : Yiramitrodcya^ Vycvchara-prckasha, p. 4iS. 

29 All the Mitakshara passages quoted are from Mitckshara 

N irnayasagara Ed pp. 216-218. 

30 All the translations, except where cthei wise indicated are from 
Colebrooke: Mitakshara, 1. j. 
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8. (It is alleged, that) the inferring of property from the 
sacred code alone is right, on account of the text of Gautama : 
**An owner is by inheritance, purchase, partition, seizure, or 
finding. Acceptance is for a Brahmara an additional mode; 
conquest for a Cshatriya; gain for a Vaisya cr Sudra.” For if 
property were deducible from other proof, this text would not 
be pertinent. 

S. This is not all. Manu VIII. 340,extending the application 
of the word Hbief’, says:**A Brahmana, seeking to obtain 
property from a man who took what was not given to him, 
either by sacrificing for him or by teaching him, is even like a 
thief.”** Can you by applying your secular means of 
knowledge, the pratyaksha^ sense perceptic n, and am.n:ona, 
inference drawn from data furnished by sense perception, find 
any theft there ? Do you not, on the other hand, find that the 
Brahmin by following his prescribed profession has got owner¬ 
ship of the property ? 


L. It seems that the Brahmin acquires ownership. 

8. And yet Manu says that he'is even like a thief. 
Your lauklka means of knowledge have failed; but Manu has 
seen a thief here. This shows that svatva is not known bio by 
any secular means of knowledge but can be known on!> by 
using the shasira as our means of acqui ing knowledge of it. 

The Mitakshara :— 


ePrr »T5T: (<JI^Yo)- ^?TTfc5y- 


^cT I 3RWRTfJT5T: 





>» 




8.So the precept, ("A Brahmana, who seeks to obtain any 

thing, even by sacrificing or by Instructing, from the hand of 


3 i Buhler's Translation. 
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a man, who had taken what was not given to him, is considered 
precisely as a thief") which directs the punishment of such as 
obtain valuables, by officiating at religious rites, or by other 
similar means, from a wrongdoer who has taken what wns not 
given to him, would be irrelevant if property were temporal. 

8. Moreover, were property a worldly matter, as you 
contend, if svatva were understandeble and knoivable by 
employing our secular means of knowledge, the pratyaksha, sense 
perception, or anumana, inference based upon percepiuHl data, 
the disposal of the cases in our courts would be much expedited 
and there would be no room for the constant public compluiiit 
of the delays of the court. 

L. How is that t 

S. Much of the delay in the courts is caused by the 
elaborate procedure of framing the issues and hearing the 
evidence. If property were laukika, all that w^ould mostly be 
avoided and a quick decision reached at. 

L. Would you, please, explain? 

S. In fact, the complaint of a man, *My property has 
been wrongfully taken by him*, would not be possible, and if 
possible could be disposed of at once. 

L. How is that? 

S. For, when the complainant and the alleged thief or 
robber with the alleged stolen property are before the court, 
and the alleged thief is wearing the alleged stolen watch, for 
instance, on his wrist, by our pratyaksha, setise perception, w^e 
are told that the alleged thief is in actual control of the thing 
and 80 is its owner. According to the chief of our secular 
means of knowledge, the pratyaksha, perception, the tiling 
* would belong to the taker'. 
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L. The property of another waa seized by this rasn and 
therefore it does not become the property of the usurper. 

S. That is not my point. You say that svatva or 
ownership or ownednesB is perceptible by our senses; that it can 
be seen by our eyes Now when the thief or robber has taken 
away the thing and is keeping it under his control, what is seen 
by our eyes is his control, his ownership of it. The ownership 
of the rightful owner is not seen at all. So against your 
theory you will have to admit that when the thing is under the 
control of the thief or robber, the ownership of the rightful 
owner cannot be seen by our eyes. 

L. Even though it is in the hands of the robber or 
thief, yet it is under the ownership of the rightful owner, but 
that ownership is covered up by the lalse ownership of the thief. 

S. Your figures of speech cannot deceive us. If the 
rightful ownership is not seen, then it does not exist. It is 
therefore that 1 maintain that ownership cannot be seen by our 
eyes, that it cannot be perceived by any of our sense organs, 
and that it can be perceived only by means of the shasfa, that it 
is shasiraika^samadhigamya. 

L. The rightful ownership will become evident when 
the cover of false ownership is torn off by means of evidence. 

S. You are again speaking in figures of speech. And 
when a thing is amenable to sense perception, the sense 
perceives it and a knowledge of the thing arbes in our mind 
and no doubt arises in us as to whether the knowledge is true or 
fahe. I see a table before me and am sure that it is there. Or, 
take for instance, we see a piece of metal, of gold or silver, 
and our or sense perception at once tells us that it 

is gold or silver and no doubt arises to disturb ua. But this 
alleged thief is before us and the alleged stolen watch and he is 
wearing it on his wrist; if our praiyaksha could tell us anything 
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about ^vaiva or ownedness, it woiibl tell us that the watch was 
owned by the alleged thief. And with regard to matters 
perceived by our pratyaksha^ sense prrception, no such doubt 
can ariise. The fact that a doubt does arise and does necessitate 
a trial I shows that svatva^ ownedness, ownership, property is 
not perceived by our secular means of knowledge, prat\akxha, 
sense perception. If 5vn/v^i is oot perceplible by praUaksha^ it 
is not inferable either, because all our secular inlerence is 
ultimately based on sense perception.'"^^ Therefore, svatva or 
property is shasnaika-samafihigamya. And it takes so much time 
for the court to apply the principles of the ihastro about property 
to the case before it and to come to a decision. 


The Mitakshara :— 

aif'T % JPT ?5r*T#RrTf?Tfqf5r ^ wjift', 

fr i j^csrfirRT i 

8.Moreover, were property a worldly matter, one 

could not say *'My property has been wrongfully taken by him”; 
for it would belong to the taker. Cr, (if it be objected that) 


Gautama ; Nyaya^Sutra I i. 5 

^ I Shiromani: DWhJtl. 

Anumiti’ljkshana* 


Balambhatti, Vyavahara Adhyaya, Gharpure*s Ed. p. 124. This 
lentence shows that svatva can be seen by our eyes. 


^ 5RT JT I 

Balambhatti, Vyavahara Adhyaya, Gharpure*s Ed. p. 124. A 
sebhasad is ao assessor in a court of justice. 
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the property of another was seized by this man, and it therefore 
does not become the property of the usurper; (the answer is) 
then no doubt could exist, whether it appertain to one or to 
the other, any more than in regard to the species, whether gold, 
silver, or the like. Therefore, property is a result of holy 
institutes exclusively* 

Here ends the statement by b of his case. As already 
nofed his chief weapon for meeting his opponent is tarka^ reductio 
ad ab'urdum. The Manameyodaya gives the general form of the 
U2rka argument and it is this: **lf that were so,this would be so. 
But thi- is not so;*’^ '’ “therefore, that is not so." If property 
were laukika, then the Smriti texts about property would not be 
pertinent; but the Smriii texts are pertinent, and so property 
IS not laukika. If projterty were lai kika, then when a coropiaint 
about profierty c<.meB before a court, there would arise no doubt 
as to properly, as to the person to whom it belongs, and there 
would be no necessity of a trial; but a doubt does arise in the 
mind of court and so the matter does proceed to a trial; and 
therefore, property is not laukika. 

It will be seen that the argument j)roceeds on an assump¬ 
tion, on an if. It is tiue that the asiumptic n is of the conten¬ 
tion of the opponent. The argument says, if property is laukika^ 
such and such an absurdity, w*hich we cannot accept, follows. At 
the most the argument tries to flisprove the correctness of the 
laukika view hut does not do much to prove the correctness of 
the Ahustraika-samadhigamya view. 

( 2 ) 

L prucecds now to prove that property is laukika, created 
by the natural instincts of man, apart from the ihastra,^^ 


35 I p. 36 

36 cf. j Tnnf^sri'^nTtJcinsf: i 


^Hilakantha : Nilakanthi on Tarkasangraha; Ehaskaredaya Nimaya- 


sagara Ed. p. 7. 


Therefore, 



That is loukika which is reached or arrived at or met with or found 
or get on account of rega etc, on account of rogo and dvasAo, 
love and hatred, our natural human instincts. 
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estabiished by popular usage and understood and known by the 
use of our secular means of knowledge. 

i. 

L. Here is a syllogism for you. Shri. S, proving that 
svatva is laukika, 

^ 3r. iwr 

3TT. ?T tr^cr ?rfT?5ylf++ii!ir*binfiitf^f»Tr‘i 

JT ^«rrssq^JTTf?f^r?r n 

1. Svatva is laukika, secular. 

2. because it is an instrument for an action which has 
for its purpose a laukika or secular thing; 

3. (a) whatever is an instrument for an action which 
has for its purpose a laukika or secular thing, is 
itself secular, just like rice or such other secular thing; 
(b) whatever is not secular, that is not an instrument 
for an action which has for its purpose a laukika or 
secular thing, just like the ahavaniya fire.^'^ 

S. Your syllogism seems to be correct, up to the end of 
clause 3 (a). But clasue 3 (b) is not correct; and if it fails, the 
whole syllogism faiis.^^ It is not correct to say that a non¬ 
secular entity like the ahavaniya fire cannot be used for a secular 
purpose. It can, for instance, be used ff>r cooking, which is a 
secular purpose. 


37 The syllogism is given by 
BatambhotU (p. 124). 



both the Subodhini (p. 44) and th« 

sTJrniTfjrejnfsrTf^T i 

Subhodhinh p. 44* 
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L. What you say is not correct. Ti e fire lias two forms, 
(i} a non-secular form as the ahavaniya fire, the form that can 
be perceived only through the shastra, and pi) a secular form, 
the form that can be perceived by our secular senses of percep¬ 
tion. It is the latter, the secular form, that is eiTective in our 
achieving the secular pur])o>es like cooking. So the syllogism 
is perfect and has no defect. It proves that svatva is laukika. 

S. What you say is 8ugge.'4tive. When a man purchases 
a thing and a price is paid in gold or silver; here also llie piece 
of gold or silver has two forms. As gold or silver it is perceiv¬ 
able by our seufies. But the svatva or property in it of the 
buyer, on account of which alone the payment of the price by 
him is effective, this like the ahavaniyatva, ahavani- 

yanesB of the fire,—is not perceivable by our secular senses but 
is understandable and knowable only through the shastra^ is 
shastraika^samadhigantya. 

L. I agree that when a bujer makes a purchase by paying 
a piece of gold or silver, the purchase is effective on account of 
the A veriva or ownership of the buyer which was there in the piece 
and not on account of the goldness or silverness of the piece. 
But my contention is that just like goldnes'i or silverness ol the 
piece, the buyer’s ownership of it and the ownedness of the 
piece, the svatva in the piece, is also perceivable by our secular 
tenses. Unless the seller was sure on account of his sense 
experience that the buyer was owner of the piece of gold or 
silver, he would not have sold the goods to him for the price. 
That he sold the goods to the buyer shows that he perceived 
the tuyeres ownership of the piece of gold or silver given to him 
as price, by his secular senses. 

S. You mean to say that the contrast here is not between 
something that can be understood and known like the ahavani’- 
yaness of the fire, only through the instrumentality of the 
is/ia5^a, and something like the secular form of the fire which 
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is perceivable by our senses; but that here the riistinction is to 
be niarie becureen the gol Jness or silverness on the one hand, and 
the .vrtr/ra on the other> in the piece of metal—both of them 
being perceivable by our secular senses. 


L. That is exactly my meaning. 

S We agree up to this point: In the piece of gold 
that is given by the buyer to the seller as the price, there are 
two things, the goldiiess and the svaiva or piofartyness. The 
purchase becomes legally effective, not on account of the fact 
that the piece is of gold, but on account ot the fact that the 
pii’ce is the property of the buyer and he gives it as price. The 
goldness of the piece simply measures the economic value of 
the price. The purchase is effective on account of the svatva 
of the buyer in it. If the buyer was not the owner of the piece, 
it would not have been accepted by the seller as the price. 

L. I agree w ith you And if the seller were not the 
owner of the things sold, the buyer would not have purchased 
ti>em from him. The sale is effective on account of the svatva^ 
ownership of the seller in the goods sold. 

S. Yes. and on account of the svatva, ownership of the 
buyer in the piece given as price. But 1 say that this svatva 
is shastraika-samadhigamya. 

L. There I do not agree with you. The sale and purchase 
are, say, of corn for food. And food is prepared for a secular 
purpose, the purpose of satisfying our hunger. And my syllo¬ 
gism show's that wdiatever is an instrument for the fulfilment 
of a lauk ka or secular purpose is itself secular. So the syllogism 
establishes that svatva which is an instrument that can be used 
for a laukika, secular purpose, is itself laukika. 


The Miiakshara :— 
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#cR[,- *r^ cnTr^^irTf^^or i fqr gff ? 

src q(a i r<Mr<^^gg t H i wtnr^ ^tqr i 5 g qsJTrfg- 

grud^ g fq 5 fqc##g 1 g^ gg ?q g gg% g^r^g 
gsgragf^gf grggfg II 


9. To this the answer is, property is temporai only, for 
it effects transactions relative to worldly purposes. Just as rice 
or similar substances do: but the consecrated fire and the like, 
deducible from the sacred institutes, do not give effect to 
actions relative to secular purposes. (It is asked) does not a 
consecrated fire effect the boiling of food; and so, of the rest? 
(The answer is) No; for it is not as such, that the consecrated 
flame operates the boiling of food; but as a fire perceptible to 
the senses: and so in the other cases. But, here, it is not 
through its visibie^^ form, etcher gold or the like, that the 
purchase of a thing is effected, but through property only. That 
which is not a person's property in a thing, does not give effect 
to his transfer of it by sale or the like. 

(ii) 

Vijnaneshwara now seeks to prove that property is laukika 
or secular by the fifth means of knowledge of the Mimamsakas, 
namely arihjpatii, 'deduction of a matter from that which 
oou7d not else be'. 

L. There are countries and people where and among 
whom the shastra is unknown. 

8. Yes, there are such countries and people. 


39 This adiective * visible’ does not occur in the original. As shown 
in the dialogue above> for the Miiakshara lawyer both the goldness 
in the piece of metal and the propertyness in it are visible. If the 
adjsctive Wisible* is retained in the translation as qulifying Torm\ 
then the word *visible* should be put in as an adjective to the word 
'property* also towards the end of the sentence. 
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L. Are svatva^ ownerehip^ and transactions based on it 
unknown amongst them! 

S, They also know of ownership and transactions like 
purchase and sale are prevalent amongst them. 

L. As they are innocent of the shastra, they Aid not 
learn of ownership and transactions based on it from the shastra. 
From where, pray, did they learn of them? 

S. Perhaps, from travellers who went there from the 
shastra countries^ 


L. But is there any evidence that any person fitom any 
oi the shastra countries went there and taught them about 
ownership and transactions baaed upon it? 

8. I shall have to search for the evidence. 


L. There is no such evidence. And as tb^ did not 
learn of s¥atva and the transactions based on it from the sfutstrap 
they must have learnt of them by the laukika or |NM)ul«r means 
of knowledge, by praiyaksha, sense experience, and anumana^ 
inference based on sense experienoe. 


The Mitakshara • 


3rf7 





‘9.Besides, the use of property is seen also among 

inhabitants of barbarous countries, who are unacquainted with 
the practice directed in the sacred code: for purchase, sale, and 
similar transactions are remarked among them. 


(iii) 

Now Vijaanesfawara proceeds to prove that svatya or 
property is secular by means of the shabda pr word of great 
writers on the Purvamimamsa, To understand the argument it 
is necessary first to know what are the purushartha injapotions 
and what are the k^atvartha injunctions. The distinction between 
them can be understood from what Madhava says : 
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jfr fr I irqTsrT?:^^?!?- 

j|j[rr; i JTJTTsnftffl’; ^r4=^cJr.f?rf^rr«T 

I Sr^f^TRT^J^ 5rzrRTf?fiT: 

mrrwf^yisrof srrc^'tfir i ?rfiTTcr-# ^k^?: ii 

5BT5ff?l^ fWJfr^WR: 5B>?Tsf: I ’TRtf- 

5Tr^5rT: I ^ ^ T^^RTTfiTi' 

?P5c^ I BTfq- , 5Rim%sfq 

’8nT%?r I cT^jmr - ii^® 

That which is enjoined only for the sake of completion 
or fulfilment of the fe'ctu or sacrifice is krctvcrt/io; ardthe 
ceremonies like the Prcyaja are of that nature. Verily, by 
ceremonies like the Pfoyaja no sort of pleasure or happiness cf the 
' person performing them is created; by which pleasure or 
happiness the ceremonies would be puriis/iorthes. By the cere¬ 
monieslike the Prayaja, the Oorsa and the Purnomoso sacrifices 
get completeness or fulfilment, namely the power to create 
the fruit of the sacrifice. Therefore, the Prayzja ceremony 
and the like are krctvcitha. 

That which is enjoined for the pleasure or happiness pf 
the purusha or person is a purushartha. The sacrifices like the 
Oarsa and the Purnamasa and ladles like the godohana are of 
that sort. Verily by the sacrifices Darsa ar d Purnamasa, no 
other krciu or sacrifice Is made complete or fulfilled, because 
they themselves are krctus or sacrifices. Nor is the godohana 
ladle a krztvartha or thing fixed for a sacrifice. Because even if 
there is no godohana ladle, the completion or fulfilment of the 
sacrifice can be accomplished by means of the cbamasa ladle. 
Therefore, we can very well describe the distinctive characteri¬ 
stic of each one of the two. 

40 Madhaya: JalminiYa^yayiMnala^vlstara, on Jaimini IV. 1. 2. 

Anandashramacd. pp. 218-9 
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L That which causes pleasure or happiness to the person 
IH purus/ianh ; and that which completes or fulfills a sacrifice 
is kraivanha. 

S. Can you give an instance of a vidhi or command of 
the i^hohtra which is kratvattha ? 

L. The rule that the Aoma plant for sacrifice should be 
purchased in exchange only for a she-goat or for gold or for 
cloth**^ is a kratvartha riilb, because only wdth soma purchased 
like that can the sacrifice be performed and not otherwise. If 
the sacrifice is j)erforined with soma obtainid in any other way 
the sacrifice would be in vain.**^ A bteach of the Arnivor/to 
rule invalidates the sacrifiee and suips tliere. It does not 
cause any sin to the sacrifice? . 

S. Can you give an instance of a yidhi or coinmatjd 
which is pwasim, iha ? 

L. Yes, Gautama, X .v -42 r« sli icting tike various inodes 
of acquisition to (iilTiicnt Varnas is u pwu hurtha rule. Earning 
muiiCy causes plea>ure or happiness i j a man and he is iinpelle<{ 
to earn it by his roga, his natural love of money, by his natural 
instinct. And property is an institutiori caui^ed by the natural 
instincts of man ill his search for pieisure and happiness. In 
this aspect it is laukika and can be stuiiieii by using our secular 
means of knowledge. And that kimw ledge would be sufficient 
for our conduct of life «.>h lids earth 

5^roTTf5r, s^oiTfrT, I 

Madhava : Jaiminiyanyoyamjiafistaro, on juimirii Xtl iv. 5, 6 
and 7. 

gtoirRr, f^zT'TTiW^T’nrrcr 
TO: mt . 

' Shambhunatha : Moyufc/io-Mahko. cummetitary on. Parthasarathi; 

■ Shastradtpika on Jaimini iV. i. 2. Nimayasagara Edition, p. 330. 
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8. Are then the words purushartha and laukika 
co-extensive in their meaning and synonymous ? 

L. They would have been synonymous if the soul were 
not immortal and subject to transmigration. A man’s life is 
not confined only to this earth. The soul survives man’s bodily 
death and has a succession of future lives^ either as a man or a 
god or a lower animal and enjoys pleasures and suffers pains. 
The pleasures and pains, happiness and misery, in the future 
lives depend on what religious merit (punya) a man has acquired 
in this life, or sins he has committed. Property is one of the 
spheres where by his conduct in earning it he may acquire 
religious merit or incur sin. 

8. That may be correct. But how is it relevant to the 
question before us ? 

L. It is relevant like this. Acquisition of money by any 
means gives us pleasure and happiness so far as this life is 
concerned. 

S It does. 

L. If in acquiring it he has incurred a sin* he is liable to 
great future unhappiness and misery. Therefore, it is material 
for a man to know what sort of earning is good for him, not only 
in this life, but in future life also. So bis earning should be 
such as to avoid sins. And how to avoid sin and accumulate 
religious merit can be known only through the shastra, 8o 
Gautama gives the rules. Their purpose is adrishta or religious 
merit and sin; and earning in the prescribed way gives happiness 
unmixed with misery and so is purushartha in its full sense. So 
the rules are directed towards the purusha and guide his conduct 
and so are purushartha, 

8. So the purvLshartha rules are the product of two 
f'lrces. First, the force of the instincts of man by which he is 
naturally impelled to seek pleasure and happiness; and secondly, 
the ihastfic foroO which directs the instinctive force by pointing 
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out the punya or religious merit and the papa or sin involved 
in the instinctive action. But how do you apply all thia 
to Gautama's rules ? 

L. All men, Brahmins, Kshatriyas, Vaisyas and 
Shudrasare prompted by the natural human instincts to earn 
money in any way and seek pleasure and happinese tn it. The 
shasUa points out what methods of earning are good oumixed 
with evil to a Brahmin, what are good for a Kshatriya, and 
what lor a Vaishya and what for a Shudra. 

8. What is the fuiietion of Oautaroa's rule that a 
Brahmin should earn money by accepting a gift, or officiating 
at sacrifices or by teaching ? Does the rule prompt the Brahmin 
to earn ? 

L No, not at all. He is prompted to earn and seek 
pleasure and happiness, by his raga or natural love of money, 
by his natural instinots. What the rule of Gautama does is to 
direct the aoiivities of earning into proper channels so as to 
avoid piatyavaya or sin. 

8ay6 Madhava, 

5rT ?jcTTfiT, Tr5Ri^?T 

I |?T: - 31 ^- 

'rranrt i 3 :s^ 

Prr4^: i 5 PT«r*rn;f 

Pnrr: - 

th : ^ f fir ?r \ 
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5 WTHTFr ^r«r ^*rfr®r n 
ifTSRTEJTm srr^i^r?: ii 

f r?n 5 ^ Tq;i ^^'rr'T^TTiif 

5#r|^RrfJTr^3r^f T>^^rCTTinfrf^f>rnRnrr 
«Tffrc^:f«fTr5cjirF^^ ftr^^rfcT i sr???- 

^^rr^T^Tt'TRrT I CT^ITT?- SS^TIW^ 55^sf*T II 

**ln the earning of property, for a Brahmana, acceptance of a 
gift, officiating at a sacrifice, and teaching are the only modes 
fixed and heard (that is, prescribed) in various texts; for a 
Kshatriya, conquest and the like, for a Vaisya, agriculture and 
the like and for a Shudra, service and the like. And this earning 
of property—this Is kratvartha or meant for the performance of a 
sacrifice. Why? Because the modes or means of earning are 
fixed—the pleasure or happiness of the man is accomplished or 
secured by any kind of property {dravya) and so the fixir.g of th^ 
modes of earning would be useless there. But in a sacrifice, 
the apurva created by the restriction would be useful for the 
creation of the final apurva and so the restriction would be 
meaningful. 

When such a contention is made, we say (in reply): In the 
earning of property it is the natural love of It that is seen to 
motivate a man. So no vidhi or injunction of the shasna Is 
required (to motivate him), and the fruit, like the removal 
of hunger and the like, is a drista or seen one. It is therefore 
remembered (i. e. said by the Smriti): ‘*Of the six prescribed 
duties pr.actions, three duties or actions constitute his livelihood; 
offic ating at a sacrifice and teaching and acceptance of a gift from 
a virtuous man.** If the earning were kratvartha oi* for 
the purposes of a sacrifice, there would be np livelihood for 
him and hence there would be no performance of any sacrifice If, 
on the other hand, the earning is a puru^hanha, then Just like 
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the thin£[i such is eating that cause pleasure or happiness in this 
world, the kratu or sacrifice also, causes happiness in the next 
world, and therefore would be ircluded among the piirusharthas\ 
and the earning itself would be a kratvartha by implication 
(arthiki'). (If the earning is puruskariha, what is the purpose 
of restriction on the modes of earning?) The restriction on 
the means of earrirg becomics proper because it Is sought to say 
that If other modes are used, then there v^ou\d be pratyavaya 
or sin. The earning of money is therefore, purushartha.** 

S. So it comes to this. The motive to earn money is 
furnished by fPga, natural love of money, by natural instincts. 
So the institution of property and the rules about it are fixed 
by the usage of the world. They are laukika or lokastddho. 
On the basis of these rules, the purushartha rules are built, 
mainly by probibitions. Some of the purushartha rules affect 
directly the kratu or sacrifice and through the kratu affect the 
sacrifioer. They are kratvartha rules. AH other rules of the 
shastra are purushartha^ in the narrower sense. But both the 
purushartha rules and the kratvartha rules are based on the 
tokasiddha rules, the secular rules. 

L. And that raeana that property can be understood 
and known by secular means of knowledge, by pratyaksha, 
perception and by aaumana, inference based on the data 
furnished by perception. 

S Shri L, all this you have said on the authority of 
Madhava who came centuries after Vijuaneshwara. But how 
does VijtniioHliw'ara put the argument? 

L. Vijuaneshwara proceeds like this. He takes the 
sutra of Jaimiiii fV. i. 2. and the comment of Shabara on it and 
the comment of Prabliakura on Shabara. Under that sutra 
there is a discussion whether the restrictions put by Gautama 
are purushartha or kratvartha. The purva paksha or prima facie 



240 


Daya-Vibbaoa 


view is that they are kratvanha end the 6na] view established! 
the siddhanta, is that they are pwushanha- 

S. Where does your contention that property is loka- 
siddha come in here? To say that the rules are purmhartha does 
not amount to saying tliat they are lokasiddha* 

L. True. But in stating the purva paksba or prime 
facie view, the adverse opinion, Prahhakara bases it on the 
proposition that property is secular. 

8. There you are. That property is secular is part of 
the purva pakfha and it is to be knocked down by the siddhanta, 

L. Don’t make haste. In stating the siddhanta view 
also, in stating the demonstrated view also, Prabhakara bases 
it on the proposition that property is loka*siddha 

S. And so yfMi mean that the proposition that property 
is secular lies at the basis of both the purva paksha and the 
mddhama. 

The Mitakshara : 

r* r> _ _ _ 1 _ *■ v r» _ r>- 

I srfeg^ifgqr 

.... i 

10. Morever, such as are conversant with the science 
of reasoning, deem regulated means of acquisition a matter of 
^pular recognition. In the third clause of the Lipsa sutra, the 

venerable author has stated the adverse opinion.(by showing, 

chat) “the efficacy of acceptance and other modes of acquisition 
4n constituting proprietary right, is a matter of popular recogni. 
don"..Accordirngly. the author, haying again acknowledged 
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property to be a popular notion, when he states the demon¬ 
strated doctrine, proceeds to explain the purpose of the 
disquisition in this manner,-— 

L. And that proves that Vijnaneshwara’s contention 
that authorities on Purva Mimamsa hold that property is 
secular. 


S. Not yet. There is another and more prevalent school 
of Purva Mimamsa, the Bhatta school. What is their opinion? 

L. That property is secular. Mitramishra tells us that 
there is no difference between the two schools on the point.'^^ 

S. If property is lokasiddha and if one becomes owner 
of what he has earned by even transgressing the shastra restric¬ 
tions and if a sacrifice can be performed by such property, then 
there would be ownership of a person even in a thing which he 
has stolen. 


L. You should not think so. Because in things stolen 
the ownership of the thief is not recognised by the world, and 
because such ownership would contradict usage. A thief’s 
ownership is not lokasiddha. 

S. Then it seems that all svatva or ownership which is 
laukika in the sense that it is perceivable by our secular senses, 
is not laukika in the sense of being recognised as valid by the 
world. 


L. Let us go to the Mitakshara: 





I 


Viramitndaya: Vyavahara Prakasba : p. 422. 
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II. It should not be alleged that even what Is obtained 
by robbery and other nefarious means, would be property. For 
proprietary right in such instances Is not recognised by the 
world; and it disagrees with received practice. 

L. It comes to this. All ownership is lauklka in that 
it is perceived by our organs of sense. But it may not be loka- 
siddda or established by popular usage. For instance, ownership 
brought about by robbery or tlieft is perceived by our organs 
of sense but is not recognised generally as good ownership by 
the world. Ownership got by accepting bribes is again percep¬ 
tible to our senses and though good people condemn it, yet they 
recognise it and treat the man who has got it by bribery as 
owner. It is lokasiddha. Then all ownership that is lokasiddha, 
valid according to the usage of the world, may not be 
commended by the conscientious man who is afraid of sin. 
Though in a particular case ownership may be lokasiddha^ yet 
it may not be a good or advantage (artha) but may be an evil 
(an anha) from the point of view of the immortal and transmi¬ 
grating soul. Such absolutely good ownership, having no evil 
consequences and causing no unhappiness either in this life or 
in future life can be acquired by following the rules of and 
restrictions on acquisition laid down by the shastrUm So the 
shastra rules about acquisition are pwusartha, 

(iv) 

Having thus established by the three pramanas or means 
of correct knowledge, by anumana, inference, by arthapatti, 
deduction of a matter from that which could not else be, and 
py shahda or apta vakya^ the word of eminen, authors of the 
Purva Mimamsa school, that property is secular, Vijnaneshwara 
proceeds to remove some of the remaining objections brought 
forth by his opponent. It will be remembered that the opponent 
contended that if as said by Vijaaneshwara, property was laukika, 
then the texts of Smritis about property would be irrelevent; 
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for example, the text of Gautama would be purposeless. While 
doing this Vijnaneshwara also points out the purpose of some 
other texts of the Smritis. 

S. My objection that, if property were lauklka, the 
text of Gautama w'ould be irrelevant, meaningless and 
purposeless, still remains. 

L. That text of Gautama restricting the various means 
of acquisition to the different Varnas is meant not for teaching 
us the nature of svatva or the modes of acquisition; its purpose 
is different. As said above^ the Sinritis take into consideration 
in laying down the rules of conduct, not only our life on this 
earth, but future life also beyond death, and aim at avoiding 
sin and accumulating religious merit. Now' sin and merit are 
adrishta or unseen things.^^ And the modes of acquisition 
are learnt from tlie world but the restrictions of the modes 
to the different Varnas are added by the Smritis and meant 
to avoid sin and to accumulate religious merit. The rules are 
adrishtariha^ for the purposes of the adrishta. 

S. Then you moan to say that a Brahmin also may 
earn by following occupations fit for Kshatriyas and Vaisyas 
and that such earning is valid so far as the drishta, seen, or 
this-worldly purposes are concerned. 

L. Yes. Such earning would, so far as life in this world 
is concerned, be valid, though the Brahmin would be incurring 
sin by the transgression of the Smriti restrictions. A wicked 
man makes a gift to a dancing girl and another to a Brahmin. 
To hold that the girl became owner of the thing given to her 
but not the Brahmin of the gift to him, w'ould be unjust. So 
the laukika law holds both the gifts valid, leaving the Brahmin 

^ I 50W7 'TT^'T ^ I 

Shrilakshminrisimha Shastri : Bhaskarodaya : Nirnayasagara Edition, 
p. 21. 
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to his own conscience. A Brahmin should not live by trade, 
which is an occupation restricted by the Smritis to Vaisyas. 
But when overcome by an apat or necessity caused by calamity, 
a Brahmin may live following an occupation fit for a Vaisya; 
but even then he should not trade in many articles enumerated 
in Yajn. III. 36-39. For instance, he should not sell milk, 
curds or ghee. Now a Vaisya can sell these things and make 
a living. Let us suppose that a Brahmin sells them and gets 
money. Can it be held that the Vaisya becomes the owner 
of money got by that trade and not the Brahmin ? Such a rule 
would be impossible. So the laukika law holds that the 
Brahmin also, like the Vaisya, becomes owner of the property 
got by such trade and leaves the Brahmin to his own conscience 
and the shastra. 

The Mitakshara : 

fJT?T»TT: I 
I 

12. Thus since property obtained by acceptance or 
any other (significant) means, is established to be temporal; 
the acceptance of alms as well as other (prescribed) modes for 
a Brahmana, conquest and similar things for a Cshatriya, 
husbandry and the like for a Vaisya, and service and the rest 
for a Sudra, are propounded as restrictions intended for spiritual 
purposes, and inheritance and other modes sre stated as means 
common to all. ‘*An owner it by Inheritance, purchase, 
partition, seizure or finding. 

S. The rule of Gautama may be for an adrishta purpose. 
But there are Smriti rules where there is no adrishta purpose 
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and they would be pointless and unnecessary if property were 
laukika. For instance, Yajn. II. 13S gives the order of heirs 
to a person who is dead and was divided from his ooparoeners 
and died in separation without reuniting. The heirs are 
enumerated; wife, daughters and others. This enumeration 
would be purposeless because, according to you, the rights 
of the heirs and their order are fixed by secular usage and 
can be studied by us by using the secular means of knowledge, 
which are available to all of us and which we can easily use. 

L. It is true that the rights of the heirs and their order 
are settled by the usage of the world and can be studied by 
using our secular means of knowledge. It is also true that 
the secular means are available to all of us. But can you 
say that all of us are experts in the use of the secular means 
of knowledge ? 

S. No. All of us are not adepts in their use. It requires 
much training and experience. 

L. And if you try to use them without adequate 
training and experience ? 

S. Much confusion would result. 

L. And the aim of the Smriti in dealing with the rights 
of the heirs and their order is to avoid that vyamoha or 
confusion. This is a drishta purpose. The Smriti rule, therefore, 
in the present instance is dristartha,^^ 

The Mitakshara : 



(3JT. UK) 

srr^ 




45 For dristanha and adristartho Smritis, see Derrett, Dr*: Rc//g/on, 
Law and tht State in India, p. 98. 
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As for the SmrItI text : ‘wife, daughters and also* (Yajn. 
IL 135), there also when many persons come forward and on 
account of their relation to the owner claim to share the daya 
and though their ownership Is established In the world (by usage); 
yet the text of the SmrItI Is for the removal of vyamoha or 
confusion. Thus everything is unexceptionable.^^ 

IS. If svatva or ownedDess is perceptible by our external 
organs of sense, then a complainant could not say that his 
property was wrongfully taken from him by another; because 
our eyes would tell us that the alleged taker himself was the 
owner of the pro]>erty, he being in control of it. Yet such 
complaints are made to the court and a doubt arises in the mind 
of the court whether the property belongs to the complainant 
or to the alleged usurper. With regard to things perceptible by 
our external organs of sense, no such doubts arise. For instance, 
when we see a piece of gold, it is gold and there arises no doubt 
to disturb us. That the doubt does arise and ne<; essitatc a 
trial by the court shows that svatva or owneduens cannot be 
perceived by our eyes, cannot be comprehended by our secular 
means of knowledge. 

L. Svatva or ownedness is perceptible by our eyes. When 
the complainant says that his property was taken by the usurper 
and the usurper is seen in control of the thing in fact, two 
controls—one by the complainant apparent in the fact that ho 
has caught the usurper and brought him before the court with 
the stolen property and the other by the usurper—are in conflict 
with each other. Let us suppose that a cow is stolen from its 
owner. The cow is actually in the control of the thief and that 
would show the thief’s ownership. But the cow on seeing its 
master tries to tear off and go to the rightful owner. So two 
conflicting ownednesses are seen in the cow and a doubt arises 
in the mind of the court as to which ownership is valid according 


46 My own translation. I. S. P. 
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to the rules fixed by the usage of the world. The question now 
recedes back into the past and becomes a question as to which 
ownership has arisen from a rightful title—>a title recognised by 
the world as valid. And the tirle is in the past. So though the 
conflicting ownerships are seen by the eyes^, yet, a doubt arises 
as to the lawfulness of the titles from which the ownerships 
have arisen. And as the titles are in the past, they are not 
perceivable by our praiyaksha or sense perception, which can 
perceive only things in the present^^. As the question is about 
titles which have receded into the past, an historical investiga¬ 
tion is necessary and that investigation is the trial. So though 
ownership is perceivable by our senses, its title which is in the 
past is not perceivable and a doubt as to that arises in the 
mind of the court and necessitates a trial. 


The Mitakshara : 



15. As for the remark, that, if property were temporal, 
It could not be said property has been taken away by him"; 
that is not accurate, for a doubt respecting the proprietary 
right does arise through a doubt concerning the purchase, or 
other transaction, which is the cause of that right. 

(v) 

The chief difficulty in the way of our comprehending 
the above argument has been the triplicity of the meaning of 
the word lavkika, (i) originating in human instincts of love 
and hatred^ apart from the ihastra, (ii) established by secular 
usage and (iii) understandable and kiiowable by the use of our 
secular means of knowledge. This triple meaning was developed 


I Madhava: Jalmlnlya-nyayp-mala-vistanu 
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in the works of the PurTamimamsa philosophers and lawyers. 
In realising that property originated in the instincts of man 
for the satisfaction of his needs as a social being and that it 
was based on love and hatred, they saw clearly that property 
was a this-worldly institution and was to be regulated mainly 
by the adjustment of our natural likes and dislikes, love and 
hatred. This brought in a distinction between one’s sapindas 
on the one hand and strangers on the other. Ail the sapindas 
of the person had an interest in his property and the strangers 
had no interest in it; and the interests of the sapindas inter se 
were to be regulated by the intensity of the love or likes felt 
by the owner towards each one of his sapindas. Thus there 
were nearer sapindas and remoter sapindas, nearer heirs and 
remoter heirs. The nearness or remoteness of the heirs was 
a matter established by popular feeling and secular usage. 

Then again property waa meant for the satisfaction of 
our secular needs and whatever v'as required to satisfy those 
needs could be understood and known by our secular means 
of knowledge, because our reason and organs of sense were 
meant as instruments for the satisfaction of our secular needs. 
It is this principle that underlies the syllogistic argument of L 
above. L announces the principle that whatever, like pro¬ 
perty, is an instrument for the satisfaction of our secular 
needs is itself secular; and is understandable and knowable by 
our secular means of knowledge. Further the fact that even 
barbarians who are ignorant of the shastra know of property 
shows that it can be known by the use of secular means of 
knowledge apart from the shastra. 

A further difficulty is caused by the doctrine that svatva 
or ownership, ownedness, property, is perceptible by our 
external sense organs, that it can be ^seen\ But for the lucid 
explanation of it by Balambhatta, the doctrine would have 
been incomprehensible to us. 
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The evolution of the doctrine can be clearly traced. The 
lawyers make a ditstinciion between svatva, ownerahip and 
bhukti, enjoyment. The two generally go together, and the 
owner enjoys the thing owned^ And bhtkti can be aeen. And 
jubt as we can infer fire from smoke, so we can infer svatva 
from bhukti, 8o svatva is inferable. Vijnanef^hvara nays that 
bhukti, enjoyment, with certain qualifications,— those of long 
duration and of absence of objection— always leads us to the 
inference of svatva or ownership.**® 

If khukii^ enjoyment, was an indicator of svatva, owner¬ 
ship, then yatheshta-viniyoga, the power to dispose of the thing 
as one plcastd, was the essence of ownership, was ownership 
iUelf; and the exercise of this power of disposal could be 
‘seen*. So owiiresliip was pratyaksha, could be seen by our 
eyes. When we understand the IripMcity of the meaning of 
the word laukika, and the doctrine of the ‘visibility' of 
ownership, the whole argument becomes clear. 

£ 

Vijnaneshwara now proceeds to state the purpose of 
estahlishing the proposition that property is lavkika. He takes 
a concrete case. ^4 is a Brahmin and accepts wealth as gift 
from a wic ked man. The question is whether he becomes the 
owner of it. Referring to Maim X. 1 iS, we read : 

“There are seven lawful modes of acquiring property, 
namely, inheritance, finding or friendly donation, purchase, 
conquest, lending at interest, the peiformance of work« and 
the acccpianoe of gift from virtuous men.”^® 

«c. 

A^.itakshera OB Vajn. IL 22. 

49 Buhleff^s Translation^ 
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Now in the ca^ie before ua* the Brahmin has accepted the 
gift not from a virtuous man, but from a kicked man. Manu 
has enumerated acceptance of gift from virtuous men among 
titles to proi)erty. If property ere to be deduced from the 
sacred texts alone, the Brahmin would not become owner of 
the property he accepted us gift from the wicked man, and 
that would lead to the undesirable result that the Brahmin’s 
heirs could not take and divide the property amorgst them¬ 
selves on the death of the Brahmin. But if Property is 
regarded as a secular institution, the Brahmin would become 
owner by the gift and his heirs could divide the pr(»perty 
amongst themselves. Says Vijtianesliwaia : 

fT?n:TT>3rf % ‘ r 

»rf|#JTT?R5rF^|^TforJJlfr?^T 555gr€ZT • ?rT?cflf?r 

I JRT 5 ?RTs?rrsrr?r?r^!irfjrrfq' 

?T55^PTr ?rf§r^JT#^ i 

5r?5^?t?TT 5 ^'tq’^rp^rsr: i 

?Rlf«I^T*T^TT I SRt»r: 

?r?5rfrnr5i ifw i* 

Colebrooke translates (Mitakshara, I i. 16) : 

‘‘The purpose of the preceding disquisition is this. A text 
expresses, **When Btahmanas have acquired wealth by a blameable 
act, they are cleared by the abandonment of it, with prayer and 
rigid austerity”. Now, if property be deducible only from 
sacred ordinances, that which has been obtained by accepting 
presents from an improper person, or by other means which 
are reprobated, would not be property, and consequently would 
not be partible among sons. But if it be a worldly matter, then 
even what is obtained by such means, is property,-, and may be 
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jdivided among heirs; and the atonement above mentioned regards 
the acquirer only; but sons have right by inheritance, and 
therefore, no blame attaches to them, since Menu declares, 
'"There are seven virtuous means of acquiring property viz, 
inheritance, &C*" 

Apart from the proposition established, we note two 
things about this passage. First, that it is not confined to 
father and sons, but that it regards acquisition by any ancestor, 
and the inheritance and division of that acquhition by any 
heirs. And secondly, as is quite evident from ColebrookeV 
translation, the word putra (son) is userl by Vijnaneshwara as 
inclusive of any heir, and not of the son grandson and great- 
grandson alone. This is quite in keeping with Vijnaneshwara’s 
words in the very beginning of the chapter ‘Paternar here 
implies any relation, which is a cause of property ‘By sons* 
indicates propinquity in geiieraP*®^ 

II 

Now we come to the next proposition, namely that "the 
right of sons and the rest by birth is most familiar to the 
world, as cannot be denied.To understand the significance 
of the words 'sons and the rest* we have to take a view of the 
whole argument. The main portion of the argument extends 
from Colebrooke : Mitakshara, I. i para 5 to para 23. 
Paragraphs I to 4 deal with the definitions of daya and vtbhaga 
and we have already considered them at length. Paragraphs 
8 to lb are occupied in proving that property is a secular, and 
not a spiritual. Institution. We have considered them. The 
proposition that property is a secular institution is .made use of. 
in para. 2 ^ in proving that 'sons and the rest* have right by 
birth. Leaving aside the paras concerning the secular nature of 
property, let us now consider paras ^ to 7 and 17 to 23. 

50 Colebrooke : Mitakshara I. i. 5. 

51 Colebrooke: Mitakshara 1. i. 23 
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iTRf?- T2nTnr>s«f?iT 

I ^Fnrpr %^: {^. x^\%) n’ 

5fiT I fq^^iwfrr ^RRfjjr*r?T?n^f^q55^»T i '5nT4:’ f5irPr 

5. Entertaining the same opinion. Nareda says, 'Where 
a division (Vibhaga) of the paternal estate is instituted by sons, 
that becomes a topic of litigation called by the wise partition 
(Bhaga) of heritage*. 'Paternar here implies any relation, which 
Is a cause of property. *By sons* ind.cates propinquity in general. 

SF«f 

I 51^ ^sr ^ cr^ 

I ^ fttfrnr f i 

6. The points to be explained under this (head of 
inheritance) are, at what time, how, and by whom, a partition 
(Vibhaga) Is to be made, of what. The time, the manner, and 
the persons, when, in which, and by whom, it may be made, will 
be explained in the course of interpreting the stanzas on those 
subjects respectively. What that is of which a partition (Vibhaga) 
takes place, is here considered. 

ftr ^ f?niiT»r ifcr i ^ 

5rT?^+‘?r*rr^*n^ itrwtrt- 

7. Does property arise from partition (Vibhaga) or does 
partition (Vibhaga) of pre-existent property take place? Under 
this (head of discussion) proprietary right is itself necessarily 
explained : (and the question is) Whether property be deduced 
from the sacred institutes alone, or from other (and temporal) 
proof 
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This para, and the use in it of the word pramana^ means 
of right knowledge, brings out the epistemological nature of the 
discuHRr>n whether property is understandable by means of the 
shastra alone or by the use of our secular means of knowledge. 

In paragraphs 8 to 16 the temporal nature of property is 
established. We have already considered them. The question 
proposed at the beginning of para 7 is lesumed at paia i7. 

ff?r I 


17. Next, it is doubted whether property arise from 
partition (Vjbhaga) or the division (Vibhaga) be of an existent 
right. (A more accurate translation would be: 'or the division 
^Vibhaga) be of that which is already property* I. S. P.) 




TheSubodhini: 3rRr5^SqRir^ I 
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The Balambhatti: 


18. Of these (positions), that of property arising from 
partition (Vibhaga) is right; since a man, to vyhom a son is bcrn, 
is enjoined to maintain a holy fire : for, if property were vested 
by birth alone, the estate would be common to the son as soon 
as born; and the father would not be competent to maintain a 
sacrificial fire and perform other religious duties which are 
accomplished by the use of wealth. 

52 Gharpure's Ed. p. 4K 

53 Vyofohara Mhyaya^ Gharpure’a Ed. p 130. 
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The Subodhini: To whom a son is born^ i. e. he who has a 
child. The word‘eon* designates a child. 

The Balqmbhatti . The word ‘son’ designates a child in general 

A more accurate translation, therefore, according to the 
comnientaries would be ; 


“Of these (positions) that of property arising f/om partition (Vibhaga) 
is right; since a man, to ^hom a child, sen or daughter, is bom is enjoined to 
maintain a holy fire : for, if property werj vested by birth alone, the estate 
would be common to the child, son or daughter, as soon as born; and the 
father would not be competent to maintain a sacrificial fire and perform 
other religious duties which are accomplished by the use of wealth**. 

enrr fsnrnrrcsrnr f^^rnisrfenTsft sT>rT?r#; 

ft-sTTER I ^JTrrpqfsnTrRTfsT srar^ 

II (JTT. 

19. Likewise the prohibition of a division of that, which 
is obtained from the liberality of the father previous to 
separation, would not be pertinent; since no partition of it can 
be supposed, for it has been given by consent of all parties. 
But Nareda does propound such a prohibition ; “Excepting what 
is gained by valour, the wealth of a wife and what is acquired by 
science, which are three sorts of property exempt from 
partition; and any favour conferred by a father. 


5RT, ^ I m 

rft'TRR, RR I JT ^ ifrT ?rRf^T 


20. So the text concerning an affectionate gift, (“What 
has been given by an affectionate husband to his wife, she may 
consume as she pleases, when he is dead, or may give it away, 
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excepting Immovable property;*’) would rot be pertinent. If 
property were vested by birth alone. Nor is it right to connect 
the words ‘‘excepting immovable property*' with the terms 
“what has been given” (in the text last cited); for that would 
be a forced construction by connection of disjoined terms. 

zRfr- fq?TT snr: i 

5 Jr JT PTcTTJI^:’ II cPTI- 

^ I ?«TT^ 5 Jf ST^TT# nfif 7^’ II 

pTrrnrl rrrsnT^JTrT JTFwrJT??iTf? 

21. As for the text “The father Is master of the gems, pearls, 
and corals, and of all (ocher movable property :) but neither the 
father, nor the grand-father,is so of the whole immovable estate;” 
and this other passage, “By favour of the father, clothes and 
ornaments are used, but immovable property may rot be con¬ 
sumed. even with the father's indulgence' ; which passages forbid 
a gift of immovable property through favour: they both relate to 
immovables which have descended from the paternal grandfather. 
When the grandfather dies, his effects become the common 
property of the father and sons; but it appears from this text 
alone that the gems, pearls and other movables.belong exclusively 
to the father, while the immovable estate remains common. 

'T?JT^TT Pl>^5 I 

3RT ^ fsrmJTrfsrnr 

JT fJT^cT fI fqc[srifT«iR^ 

JT f^^TPnrrisRr ifir ii 

22. Therefore property Is not by birth, but by demise 
of the owner, or by partition (Vibhaga). Accordingly, (since 
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demise of the owner is a cause of property,) there is no room 
for supposing, that a stranger could not be prevented from 
talcing the effects because the property was vacant after the 
death of the father before partition. So likewise, in the case of 
an only son, the estate becomes the property of the son by the 
father’s decease; and does not require partition. 

^fcT »ficr*iwn^ n 

23. To this the answer is : It has been shown, that 
property is a matter of popular recognition; and the right of 
sons and the rest, by birth, is most familiar to the world, as 
cannot be denied : but the ter m partition (Vibhaga) is ger erally 
understood to relate to effects belonging to several owners, and 
does not relate to that which appertains to another nor to goods 
vacant or unowned. For the te>t of Gautama expresses, “Let 
ownership of wealth be taken by birth; as the venerable teachers 
direct”. 

Analysing the argument, we find that . 

1. The paragraphs 5 to 7 state the problem to be 
considered. That problem is whetfier property arises from 
partition (Vihhaga) or whether partition (Vibhaga) is of a thing 
already owned. This discussion is apparently a general 
discussion and not confined to the acejuisition and partition 
of the property by the son, grandson and great-grandson only. 
This becomes all the more apparent, when we take into 
consideration Vijnaneshwara’s explanation of the words 
^paternal’ and *by sons' in paragraph 5 as indicating any 
ancestor and any heir. 
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2. Thfs original of Coltsbnjoke, Mitakshara I. i. 18. as 
explained by the cornuujnlatorfci'^^ is very important and sbows 
that not only sons, but daught^^rs also get an interest in their 
father’s property by birth. So even sapratlbandha heirs like a 
daughter get their ancestor’s property birth. 

In para 22, Vijnane.slnvara’s opponent summarizes 
his position in the words : ‘‘Therefore property is not by birth, 
but by demise of the owner or by partition”. Here again, 
there is nothing to indicate that the words are not a general 
proposition, but are confined to the demise of only the father, 
grandfather or great-grandfather. The words as they stand 
seem to refer to the death of any ancestor and to the acquisition 
of property by any heir. The words eecm to mean that no heir 
a(:t|iiires property by birth and that all heirs acquire it either 
by demise of the owner or by partition (Vibhaga). 

4. Vijnanchhwara’s reply in paragraph 23 seems to be as 
categorical and general. It does not admit the correctness 
of the opponent’s position even partially. It does not say 
that a son, grandson or great-grandson acquires property by 
birth, and that the other heirs acquire it by the demise of the 
owner or by partition (Vibhaga). Vijnaneshw'ara’s reply that 
“the right of sons and the rest by birth, is most familiar to the 
world”, seems, therefore, to refer to all heirs. In this conclusion 
we are strengthened by the use of the w^ord putra (son) in 
paragraph 16 to mean any heir'^‘*. But here the case is even 
stronger and the words are ‘sons and the rest’. There is nothing 
to indicate that in interpreting the words ‘the rest' we are 
to stop at the great-grandson and should not proceed to the 
further heirs, like a daughter or the daughter's son. 

In support of his position, Vijnaueshwara quotes a text 
of Gautama. It is immaterial for our purposes that that text is 

54 Vide supra pp 253-4. 

55 Vide supra p. 251 
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not found in the extant \ erision of Gautama’s Institutes. But 
it is very signifit-ant that iJie text does not co/ifi/ic itself to 
sons, but is a. general text applicable to all heirs : “Let owner¬ 
ship be taken by birth; as the veneiablc teachers ilireot”. 
There are no words in the Mitakshara to show that Vijnane- 
shwara understood it as applyii.g to sons, grandsons and 
great-grandsons alone and not to the other heirs. 
*Birlh' is as a})].lieahle to daughters as to sons. Betides 
the text of G iUtama, Vijnanesiiwara refers in support of his 
position to the actual feelings and notions current in the society 
and says that *thc right of sons and the r(\st, by birth, is most 
familiar to the world as canruit he «lenied*\ Vijnaneshwara. is 
here referring to the fiopular feeling aiuong.'-t Hindus that a 
relative is in some sente owner of the property of his every 
other lelativc.^^' 

5, It has been shown that by ‘birth*, Vijnancthwara 
meant any avasihanfarU’VO^a or enU^ring into a new set of 
relations.Thus on marriage, there is a change of status 
of both the parties to it and the man is ‘born’ as husband and 
the w'oman as wife; and from the moment of marriage they 
become heirs to eacli other ^"ijIlaJJeshwara has indicated in 
paragraph 5 that by the void ‘paternar any ielation which is a 
cause of property is implied, and that ‘by sons* indicates 
propinquity in general. When, therefore, Vijnaneshwara says 
in Colebrooke : Mitakshara I. i. 27 that ‘it is a settled point 

that property in the paternal.estate is by birth’, he means 

to say that the right of any heir in any ancestor's ])roperty is 
by birth. 

56 Vide supra p. 33. 

57 Vide supra p. 87 and footnote 3S thereon. 

Nandapandita on Vishnu-Smriti P. 1. vol. 1. p. 280. 
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6. It may be objected that if ‘palernar ineans belonging 
to any anceBtor, then all heritage would bo apratihandha^ because 
the definition says that the father's wealth is apraiihandha da)a. 
But the context shows that ‘father’ and ‘paternal’ cannot be 
taken in such a broad ^ense there. There would be no 
sapratihandha daya and the definilion of itw'ould be meaiiingless. 

7. It may be objected that if every heir gets an interest 

by birth every heir voiild he liaving an aptatihcindha daya. 
But WC5 have to note tJiat Vijnaneshwara dt?C5« not connect 
acquisition by ‘birth’ only with the apretibaudha daya. The 
relatives who get the. heritage) .‘is sapratibandha daya also get 
it by birth. All lieritable relation originates in ‘birth’ in the 
sapinda group. 'i’o that one gets property by ‘birth’ 

means that one gets jiroptrty by coming into relation with 
the owner. Ttiis ‘coming into n lation’ is common to all heirs, 
sapraiibandha or opratibandha. A sfoi and a daughter may 
both acquire owncrsliip by hirth of tlieir father’s property, but 
to the son the proj’erty would he an apratibandha daya and to 
the daughter a >apiatih.:ndlm daya“*'\ In the next two chapters I 
shall quote cypress aulhoiitii's stat.ii'g that a (laughlcr,likea son, 
acquires ownership of her failier's pn^perty by birth. 

8. Vijnaneshwara’s op|!onent expound.^ his position 

in paragraphs 17 to 22. Up to paragraph 2l, he seems to 
speak only of ‘p/irliliun' versus ‘birth’. But in para 22, where 
he sums up his aigumcrjt, he intrtduces ‘demise of tlie owner’ 
and the introduction appeals abrupt. And secondly, 

the disciitsiun wliether projarty is by ])artitiori or whether 
])artition is of a thing already owned seems a rather pedantic 
and shallow discussion. TJiis will ajqiear to be all the more 
so, when we find that the Uayabhaga school also held that 
partition was no caii-e of properly. “Nor can partition” 
says the Dayabhaga, “be a cause of propertySo 

59 Vide supr€ pp. 

60 Colebrooke: Dayabhaga I. II. =«[ I 
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Vijnaneshwara seezrs to be labouring on a point admitted by 
the opposite school. 

But these difficulties disappear when we realise that 
Vijnaneshwnra’s opponent is not exactly the presft^nt Dayabhaga 
school as left by Jirnutavabana, but a predecessor school, 
probably named the Maithila schoo!, from which both the 
present Mitakshara and Dayabhaga schools have descended- 
And this Maithila school itself seems to have had a predecessor 
school from which it was descended and differed on some 
points. But we need not now go into the liistory of the 
predecessor or predecessors of the Mitakshi-ra and the D iyahliaga 
schools. For the present it will be enough to note that 
‘partition* in Colebrooke's translation stamls for *vihh(iga* 
in the original. ^Vibhaga' meant, as we have not 

partition alone, but “entry iijuui ihe iuliiritarice and/or 
partition”. As soon as we realize tins, the whole discushien 
becomes full of significance. And ‘entering npen the inheritance, 
necessarily suggests the demise of the owner and so the 
introduction of the demise of the owner is not so abrupt, as 
one may be tempted to suppose at first siglit. 

It seems that the demise of the owner came to he 
thought of as being a cause of the heritage, in s(»me such 
way as the following A mari dies leaving some property, 
and his heirs are absent and far away. So they cannot do 
the vibhaga of it, that is to say, they cannot enter upon the 
inheritance and take possession of it for enjoyment. By 
demise, the ancestor's ownership wos extinguished and that 
of the heirs is not yet created as they have not entered upon 
the inheritance. So the property would be res nullius and a 
third party could not be prevented from appropriating it. 
To remove this difficulty the demise of the former owner w*aa 
thought of as giving ownership of the property to the heir. 


61 Vide supra p. 123. 
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But here again another difficulty croj)ped up. No man uld 
become owner of a thing, except by }ii8 own act. The demise 
was the act of the nncesitor and not of tlie heir. The heir 
could not, therefore, become owner by the ancebtor’s demise. 
So the jurist whs driven further bnck and he seized upon the 
birth of the heir as the heir’s act of acquisition. 

9. The general scheme of inheritance given by 
Vijnaneshwara shows that all heirs get property by birth. 
First, a man’s own santana t r prrgeny gets the property; of the 
progeny, tlie son, son’s hon and hcn’s son’s son get, as is well 
known and undispnled, property by birth. If the man has 
no progfny, the law on account of sapindaship between the son 
and the father, identifies the son with the father, as it does in 
the case (d’ prr)hibite*d f’€>gree8 of marriage, and gives 
the property (o the father - or the mother, who by 
marriage, has merged int»» the father— and his progeny. Now^ 
the fatlier’s si.n, grandson and great-grandson, the deceased 
owner's brother, his son, and grandson, get ownership by birth 
in the fatlier’s properly. Now the deceased owner is identified 
with the father. This identificati m with the fatlier does not 
occur only tin the death of the oxwur but is there even during 
the life of the owner. So even when he is ali\'e, the owner 
is identified on account of sapindaship with his father, and on 
account t»f this idealifieaiion, the father’s progeny get an 
interest in the owner's property by birth, even during the life 
of the owner. If the father’s progeny is not there, the pri>perty 
goes to the grandfather and his progeny, iigain on account 
of the identification of the owner w ith the grandfather, on 
account of sapindaship The grandfather’s son, grandson and 
great-grandson get nn interest in the grandfather's property 
by birth and in the owner’s property on account of his 
identification with the grandfather, even during the life of the 
owner. If there is no grandfather and his progeny, then the 
property goes to the great-grandfather and his progeny. It goes 
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like this up to the list sanianociaka and his }»rogcny in the 
fourteenth step of ascent from the dereaeed owner. 

If there are no samanodakas, the property goes to the 
bandhuB. It first goes to the atma bandhus and then to the 
pitri bandhus and then to the matri bandhus. This occurs on 
account of the identification of the owner first with his 
father and then with his mother. Let !?b consider 
the ease of aik atma baiidhu. One’s father's sister’s son is an 
atma bandhii and an heir. Let ns consider how’ he gets the 
property. The dect asedis first Identified with his father, and 
then with his father’s father. Now in that grandfather’s 
property the daughter of that grandfather gets an interest by 
birth®*** and the son <'f that daughter gets an inteiest by birth 

in his mother’s property and through her in her father’s 
property. Now on account of the identification of the owner 
w ith his grandfather, the grandfather’s daughter’s son gets an 
interest in the owner’s property also by hirlh. So even during 
the owner’s life his bandhu has ownership in his properly by 
birth. A similar reasoning applies to all the bandlius. 

Thus if we contemplate the Echeinc of the Mitakshara 
iuheritan e, it becomes clear tlial all lieirs get property by 
birth. It is for tliis reason that Nandapandila declares that 

f^Tcrnr^r f'TfrsJTT: 

II Mitakshcra on Yajn.II.i36. Nirnayasagara Ed p.24S. 

II Nandapandila on Vishnuimriti 1/.2. Vol. I. p. 2t5. 


63 Vide supra pp. 2^3-4. 
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all the dayadas or lakerR of the heritngo, all lieirs, get property 
by birth.Now it may be objectejl «liat the word dayada 
used by Naiidajuitidita is too broad and that he means by that 
word to signify only ihe ton, grandson and great-grandson and 
no remoter heir. But here again Vijnaneshwara himself 
intervenes and tells us that the word dayada means primarily 
an heir other than the son, (grandson and great-grandson I. 

So when Nandapandita hays ihat dayadas gi t property by birth, 
his dictum means that even l)»e heirs remoter than the great- 
grandson get properly by birth. 

10. It may bo thought tlial we liave up till now 
considered succession to the property left by a male. But 
Varadaraja says in his Vyavaharanirnaya that even in a mother’s 
property her children get ownership by birth; nay, evdi bi fvre 
birth, from the moment of conception.*''* 

11. The difference bilutcn this argument and the two 
arguments in Chapter VI is cle;ir. The first argument there is 
based on a logical subtloty and the second on the Hindu 
philosophical theory of karman. But the present argument 
takes into consideration the actual working rules of the law 
and tl'.e powers ot the fathtr-manager and liusband-manager 
of llie f .inily, the underlying structure of the rules of inherit¬ 
ance, and popular sentiment and teeling and comes to the 
conclusion that all heirs get properly by birth* 

To sum up : What Vijnaneshwara has estub ished in the 
Introduction is, therefoie, that no one acquires property by 
vihhaga, partition or entering upon the inherilanee, as held by a 
predecessor school, or by the demise of the former owner as 

64 Vide supra p. 208. and footnote 5 thereon. 

l MUokshora on Vajn. II. 132. 


66 Vide supra pp. 16f>~7. 
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heJd by the Dnynbi»aga school; and that all heirs acquire 
ownership of their ancestor’s proi>erty by birth, that is to say 
by coming into relation with the ancestor. And liere we are 
back at the definition of daya: “Here the term heritage (^/aya) 
signifies that wealth \4bi(*h becomes the projjcrty of another, 
solely by reason of relation to the owner/* 

HI 

We find that we have returned to the very beginning of 
Vijrianeshwara's Introduction. “The points to be explained'* 
says Vijnaneshwara, “under this (head of inheritance (Vibhaga)] 
are at what time, how and by whom, a partition (Vibhaga) is 
to be made, of w hat. The tiiiie, the manner, and the persons, 
when, in which, and by whom, it (Vibhaga) may be made, will 
be explained in the cemrse of iiilerpri ting the stanzas on those 
subjects respectively. What that is, of which a partition 
(Vibhaga) takes place is here considered’*.At the end of the 
Introduction, Vijnaneshwara introduces the text of the 
Yajnavalkya Prariti with the words : 

“At what time, by whom and how, partition (Vibhaga) may be made, 
will be next considered. Explaining these points, the author says 

The sentences come in Colebrooke’s translation at the 
beginning of section ii Chapter I, and we are likely to be led 
into supposing that they are meant to introduce verse 114 alone 
of Yajnavalkya, or verses 114, 115 and 116 which are comprised 
by Colebrooke in the Section. But it is clear from both the 
commentaries on the Mitakshara, namely the^ Subodhini and the 
Balambhatti, that such a supposition is incorrect. 

The Subodhini says : 

67 Colebrooke : Mitakshara 1. i. 6. Vide supra p. 252. 

C8 Colebrooke : Mitakshara 1. ii. 1. 
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•'In the beginning, the subject-matter of the whole chapter was 
succinctly stated to come under the beads, at what time, of what, how and 
by whom, vibhaga (entry upon the inheritance and/or partition) is to be 
made, and the head as to of what the vibhaga is was propounded at great 
length. Now (Vijnaneshwara) introduces the stanzas of the original 
( Vajnavalkya) to consider the other heads.”**® 

The Balambhatti is to the same effect. This means that 
according to Vijnaneshwara the purpose of the text of Yajna- 
valkya is to answer the three questions as to the time when, 
the persons by whom, and the manner in which a vibhaga is 
to be made, and to answer no other question, not even the 
question as to when the property vests in the heir and by what 
reason it vests in him. That question has been answered by 
Vijnaneshw^ara himself in the definition of daya. Let us take 
the following stanzas of Yajnavalkya:— 

114. “If the father makes a partition (Vibhaga), let him 
separate his sons at his pleasure, and either separate the eldest 
with the best share or (if he choose) all may be (made) equal 
sharers. 


IIS. “If he make the allotments equal, his wives (such 
of them) to whom no Stridhana has been given by the husband 
or the father-in-law, must be made partakers of equal portions. 


116. (i) “Of one who is able and who is not desirous 

of having any share, the separation may be effected by giving 
him a trifle. 


117. “The sons should divide, after the parents, both 
the assets and the debts of them equally. Of the mother’s 


69 


siPdqite i 



11 The Subodhini,Gharpu^ 


re’s Ed. p. 48. 
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(property), tlie daughters («ha*l take) the residue (after the 
payment) of debts. In their default, the issue (succeed) 
[More accurately, ‘the issue shall divide or lake-' I. S. P.J 

135. “The wife, and the daughters also, both parents 
and brothers likewise, and their tons, gentiles, cognates, a pupil 
and fellow-students; 

136. “Oil failure of the prior among these, the next in 
order is indeed heir to the estate of one, who ileparted for 
heaven leaving no male issue. This lule extends to all 
classes. 

Now, speaking strictly acooiding to the Mitakshara, these 
verses of Vajnavalkya are meant, not to exphiin when the 
property vests in thes heir, but to answer the questions, at what 
time, by whom and how a vibha^a may be made. The question 
as to the vesting of jjrojieriy is a siinj>lo one. It is established 
by the usage of the world that it vests in each member of the 
sapinda group by birth. But all the members ate not entitled 
to enjoy the property at once. Some of them are owners of the 
heritage as their sapratibandha ctaya and aic not entitled to 
enjoy it till the obstructions cease. Secondly, some members 
of the family, like the mother and daughter are femal's and, 
though tliey are entitled to an ownership of the heritage by 
‘birth’ and have in themselves various rights, cannot demand 
partition; but when a partition does take place betw^een the 
members entitled to demand partition, they get a share of the 
property. The important but complicated questions are,therefore, 
as to when certain heirs are to enter upon the heritage; 
when, and by whom a demand for partition can be made; who 
is to make the partition; and as to the manner in which the 
jKirtition is lobe made and shaies allotted. These are questions 

70 Vajnavalkya II. 114, 115. 116. (i), 117, 135 and 136. Gharpure’s 

Translation. 
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that are likely to cause vyamoha or confusion and Yajnavalkya’s 
verses are meant to remove that confusion.'^’ The verses 
114, 115, and 116 answer the questions as follows : 

By whom is the vibhaga (partition) to be made ‘i By the 
father. 

When ? Whenever he pleapos. 

How ? By giving the best share to the eldest son; or 
b.V giving equal shares to all sons; anrl by giving his own %^ives 
shares equal to those given to the sons; nhen a son is able and 
not desirous of having any share, then by giving him a trifle.'^^ 

Verse 117 is with respect to the property left by the 
father and to that left by the mother. With regard to the 
first, the answers are as follows : 

By whom ? By the sons. 

When ? After t)»e death of the father. 

How ? Equally. 

The fact that in this case, the sons are to make the 
vibhaga after the death of the father does not show that the 
property vests in them after the death. It had vestid in them, 
before their father’s death, by birth. 

ISimilarly, the third and the fourth quarters of the verse 
answer the three questions about Stridhana. The third 
quarter : 

By w hom should vibhaga [entry upon the inheritance 
and/or partition] of the mother’s i^tridhana be made ? By the 
daughters. 

71 Vide supra pp. 745-246. 

72 In this case the father is the maker of the vibhaga and he and his 
sons are already in possession of the property. They need not 
therefore enter upon it again. So vibhaga here means only 
partition* 
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When ? After the death of the mother. 

How ? Equally. 

The fourth quarter : 

By whom ? By the issue (i. e. by sons and others). 

When ? After the death of the mother, leaving no 

daughter. 

How ? Equally. 

Vijnanesbwara has established that vibhaga is no cause 
of property. The fact therefore that the daughters are to 
make a vibhaga of their mother’s property after her death, or 
that the sons and other heirs are to make a vibhaga of it after 
her death leaving no daughter, does not show that the property 
vests in the daughters or in the sons after the death of the 
mother. The property vests in the daughters and sons by 
birth even during the life-time of the mother.'^® 

We now come to verses 135 and 136. It is Bomeiimes 
said that in these verses we pass from the law of survivorship 
to the law of succession. But in the Mitakshara itself there is 
nothing to indicate such a transition. On the other hand, 
there are clear indications there to the contrary. Introducing 
the verses, Vijnaneshwara says ; 

^*nfrr# ii 

“That the sons, principal and secondary, take the heritage (dayo), 
has been shown. In the absence of them, the order of the takers of the 
heritage (daya), in the case of all (castes), is next declared'*. 

Referring to the original Sanskrit, Principal Qharpure 
remarks : 


73 Vide the next two Chapters. 
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“The uses of the word daya have been peculiarly illustrated in this 
sentence of Vijnaneshwara. In che first clause, he observes that it has been 
shown that sons, principal and secondary, take the daya (heritage), meaning 
thereby, what has been said from the commencement of this chapter to this 
stage. Then in the following clause he observes, “Now follows the order 
of succession of those who ‘take the daya* (dayada) in the absence of those 
i. e, the sons.’’ This shows how the word daya has been used both for 
what a member of a joint family takes by survivorship, as also for what 
an heir takes by the right of inheritance/’7 4 

This suggests that the word ^/a}a hr.s been used by 
Vijnaneshwara in two distinct senses. But 1 beg to differ 
from Principal Gbarpure and to jioint out that Vijnaneshwara 
was not a novice in the use of words, and tliat if Vijnaneshwara 
has used the same word c/aya to signify both what is taken 
by ‘survivorship* and what is taken by ‘succtssion’ or 
‘inheritance,’ that shows that according to Vijiianeshw'ara there 
were not two modes of devolution of projieriy, namely 
survivorship and succession or inheritance, but that there was 
only one mode which was essentially the same for heirs. 
The property vested in all heirs hy birth These vtrses 135 
and 136 of yajnHvalkya were, according to the Mitakshara, not 
meant to explain when tlie iiroperty in the heirs. But 

they were meant, like the p evious vertes, to answer the three 
questions as to by whom, when and how, the vihhaga of the 
property of a divided sunless man sliould be made. The 
commentator Shulapani introduces the verses with the note : 
“Now (Yajnavalkya) speaks about the vibhaga of the wealth 
of a BonlesB man.’^ ''' 

74 Gharpure's Translation of the Mitakshara, Second Edition, (1939), 

p. 1065, footnote I. 



Shulapani : Dipakaiika, Gharpure's Edition p. S. 
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The verses answer the questions as follows : 


By whom should the 
vihhaga (entry upon 
the inheritance and/or 
partition) be made ? 


"^’^hcn ? 


How ? 


By the wife. 

By the daughters. 

By the parents. 

By the brothers. 

By the brothers’ sons. 

By the gentiles. 

By the cognate. 

By the pupil. 

By the fellow stud nts. 

On the death of a man 
leaving no male issue. 

By the nearer class of 
heirs excluding the remoter 
class, and by dividing the 
properly" equalIj’^ among the 
heirs of the same class. 



CHAPTER XJV 


THE FAMILY 

i^cTT^TR^ pcft JT^qr^TT^ f I 

to: snf ^cHTT =f?Rr> ^F^mTiriT^ I 

Manu IX. 45. 

3RT I 

Manu IV. 185. 

**This much is she man ; his wife, himself and his off-spring. And so the 
learned Brahraanas say this : He who is the husband is said (lit. is 
remembered) to be she who is the wife.** 

•'One’s slaves arc one's shadow". 

1. The Wife 

In the law of family and inheritance and partition, the 
pobitioiis of the wife and child aie unique. Aa soon as marriage 
and the requirement of chastity on the part of women became 
well established in society, the position of the wife in the family 
became very important and had to be dealt with by the law. 
S]:eakiiig of the wife, Apastamba said that ''From the time of 
marriage, they (the husband and wife I- S. P.) are united in 
religious ceremonies, likew se also as regards the rewards for 
works by which spiritual merit is acquired, and the acquisition 
of property.”^ Thus whatever the husband acquired, a right 
in it was got by the wife also as a consequence of the marriage. 
They were not to be regarded as mere co-owners of the 
ordinary type and Apastamba said that there could be no 

1 Apastamba. 11. 6, 14, 16-17. Buhler's Translation. 



272 


Daya-Vibiiaga 


division between them. The Smritis went further and declared 
that the wife was half the body of the husband.^ 

The introduction of the wife as an heir and the settling 
of her place in I he series of heirs seem to have been matters 
which were accomplished only after a long controversy amongst 
the authors of the Smritis. The struggle for the establishment of 
her right to inherit is evident fiom the Mitakshara itself 
Vriddhamanu, Vriddhavishnii, Brihaspati and Yajnavlkya are 
clear and definite that the first heir of a divided sonless man is 
his widow'. Vishiiu 17*4 also is to the same efTtet. On the 
other hand TSarada Xlll. 25>26 says that when a souless divided 
man dies, his wife or w ives are entitled only to maintenance 
and that the heirs are his brothers and that they should take 
his property. Manu IX 185 says that the father or brothers 
are the heirs of such a man. At another place (IX. 217) Manu 
says that the first heir of such a man is the mother and when 
there is no mother, then the father's mother. Sbankha puts 
the wife in the series of heirs but says that her place is after 
the brother and the parents. Katyayana is ambiguous and says 
at one place that the heir of such a man is the father and 
then comes the brother and then the mother and then the 
father’s mother; and at another place he says that the wife 
(widow) is the first heir of such a man. 

Thus there were texts of the Smrities which favour the 
wife's claim, though they differed as to her exact place in the 
series of heirs. The commentators that were opposed to women 
taking the ctaya, tried to explain them in such a way as to 

2 3rn:?fT^ ^ ^ i 

5 wqT 50 zni^ W II 

^ jft’TOTT 5^^ I 

Brihaspati quoted in the Viveda^-Rotnokara, p. 595. 
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whittle down her right. They said that a wife could get the 
daya^ not independently in her own right but only when in 
conjunction with her son or with her husband. Thus the texts 
of the Srnritis which said that the wife w'as an heir to a son less 
husband should be understood, as said by Vishwarupa,^ to 
mean that the widow of a sonless man would be his heir if 
she was pregnant at the time of the death of her husband or 
if she intended to produ(:e a son for her liusband by cohabiting 
with a brother of his, according to tlie rules of the ancient 
practice of Niyoga is mentioned by Ma'u and then 
condemned. 

Vijnaneshwara, who was in favour of the full and 
undiminished right of the widow to inherit, met this part 
of the argument by saying that if a \\ irlow who wanted niyoga 
could be an heir to her husband, then a chaste and virtuous 
widow could make such a claim much more strongly. He 
further pointed out that to say that a widow who wanted to 
produce a son by niyoga w as an heir, was to say that the 
widow w^as not the heir but the son so produced was the heir. 
As for the second part of the argument namely that a woman 
could get into the relation of ownership with property in 
conjunction with her husband, Yijuaneshwara pointed out that 
a brother, mother or father could make a gift of property to a 
woman and that this gift was independent of the husband. 

This opposition to the wife’s right as an heir does not 
seem to have been unnatural. The very conception of daya 
itself, as it w^as originally understood, seems to have been 
hostile to the claims of women. The Veda declared that 
women were deheiont in an indriya^ and that they wereadayadah 

3 On Yajnavalkya II. 139, HO. p 251- 

4 Some commentators explained indriya as meaning the soma juice 
used in a sacrifice. The Yyavaharaprakasha, quoted in the Dharmakosha, 
p. 1388. 
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or not takers of the chya. It seems that there were two 
systems of property. O/.e was that of prop(?rty that was earned 
by a man and that went on tlie <icalh of the man to his male 
relatives only. This was the daya. Thus Baudhayana says 
expressly that a woman does not deserve to have freedom or 
liberty and cannot gel the daya or any share of it-'*^, and gives 
a list of heirs which consists exclusively of males.The 
other system was of prope rty e irnrd by a woman which went 
on the death of the woman to her women heirs only. This 
system ai)peara to have been the system of stridhana. During 
these very ancient times marriages did take place; but there 
seems to be ground for thinking that tliC marital tie was not 
very strong and the custom of wife-lending was prevalent. 
During that period the two systems of duya and stridhana 
seem to have been woikiiig coiicuircntly and independently 
of oacli other. 

But when marriage was firmly established and chastity 
came to be strictly enforced, claims with regard to the wdfe’s 
rights began to be pressed and the pressure w’«s the strongest, 
amongst the Dvijas, in the religious field. In the religion of 
sacrifices the wife was regarded as an essential co-operator with 
her husband in the performance of the icligious rites. Pan ini, 
teaching us the word patni, says that a patni is a woman who 
co-operates with her husband in the performance of sacrifices. 
Putyurno yajna-samyogej The Purvamirnamsa philosophers 
taught that for some .«>acrifices—and they were very important 
sacrifices—the woman us wife was a co-operator essential to the 
husband and that none of those sacrifices could be performed 
by the husband alone. When the rights of the woman as 
wife to religious cooperation w^ere thus firmly established, 

:!) Dharma-kosha p. 1388. 

6 Dharmj^kosha pp. 146’-8. Baudhayana I, 5, 11, 9-15. 

Buhler’s Translation 


7 Panini iV. i. 33. 
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it was furlher contended that the wife was her husband’s 
corapaiiion in acquisition of properly also and tlieiefore had 
rights in lier husband’s property. 

It is well known that the Smritis recognised eight forms 
of marri.ngc and approved of the first four of them and 
disapproved of the last four. There was an essential difference 
between the two groups. In ihe first group thcie was a tiana 
or gift of the girl by the parents to the man. This giving was 
called kanyadana and Maim tells us that all other rites in the 
m&rriage (cr'-niony were only fur auspiciousness and that it 
was tliii kanyadana alone that created the ownership of the 
husband in the wife (\^ 152). By the kanyadana ihe girl \eit 
her father's family and entered that of her husband. But 
when the marriage was in any one of the unapproved forms, 
there was no kanyadana and the wdfe did not enter the family 
of her husband. A corollary from this presence or absence 
of kanyadana oj)eraUHl in the field of the law- of inheritance 
to Stridhana. 

Thus when a Dvija, woman was married to a Dvija in any 
one of the approved fora’S, she became the patni of her husband 
and got rights based on rcligitms eo-opeiation with the husband. 
This seems to have bec*n, so far as the Smritis were concerned, 
the beginning of her rights in her husband’s property. 

Though her rights were thus recognized, there was yet a 
controversy as to her place in the series of heirs. As we have 
already seen, there are texts in the Smritis showing that her 
divided sonless husband’s first heir was his mother or his brother 
and then only came the wife. Her place as her son less divided 
husband's first heir w'as established finally by Yajnavalkya. 

Though her place as the first heir after the sons was thus 
fixed, yet a controversy arose as to the extent of her rights. 
Old-fashioned commentators still argued that the rights of a 
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woman arising from her marrii«ge terminated with the death 
of the husband; Jimutavahana refers to this view and refutes 
it.^ Then it w^as contended that all wealth was meant for 
sacrifices and as a widow could not perform any sacrifice, she 
was not entitled to inherit any property from her husband. 
Vijnaneshwara replied by contending that property was a 
secular institution and he did not admit that all property 
was meant for saci ifices. Then it was objected that property 
was given to a wddow for the purpose of enabling her to live 
a chaste and austere life and that therefore only maintenance 
enough for leading such a life was to be given her from her 
husband’s property. The Mitakshara law^yer cadmitted that 
it was the duty of a widow, as of ail women, to lead a chaste 
and strict life and that an unchaste widow lost her right to 
inherit; but he did not admit that she was entitled to only 
maintenance. She should be given the whole of her husband's 
property as heir and she should spend it in leading a chaste 
and austere life and in performing her religious duties as a 
widow. Thus her rights were at last fully established with 
regard to the Dvijns and after that they seem to have been 
extended by the Smritis to the Shudra class. 

But it must be added that wc cannot be very sure that 
the Shudra wife’s rights were an extension from the Dvija 
women. Strictly speaking, the wife of a Shudra, who had 
no right to perform any sacrifice, could not be regarded as a 
patni at all. But cooperation amongst the Shudras of a wife 
with her husband in the production of wealth was well known 
and this secular cooperation seems to have given her the 
rights of coowmership of and of heirship to her husband's 
property. And further, in all Varnas, it was the husband's 
duty to earn property (yoga) and the wife’s to protect it 
(kshema), 

8 Dayabhaga XI. i. 27. 
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All that we have said above relates to the wife of a 
sonless husband divided from his father or brothers. But 
when the husband Jived in a joint family witli his father or 
brothers and their branches, the wife’s rights could not be 
so easily established. Amongst Hindus it seems that there 
is a rivalry for ascendancy between two loves, the love of a 
man for his brother and the love for his wife and children. 

Hindus live jointly with their brothers so long as the 
brotherly love predominates and sej)arate from them when 
the Jove for the wdves and the children begins to predominate. 
Thus when a man died wdiile living jointly with his brothers 
and their branches, a difficultj^ arose with regard to the wife’s 
right. Let us suppose that ^4 and B are two brothers who 
have inherited a piece of land and are living and cultivating 
it jointly. At this time, the joint brothers’ rights are based 
not merely on joint inheritance from their father, but also 
on joint cultivation. A marries a wife \W There arc now 
three persons in the family, the brothers A and B and A'b wife 
W. Now what is the position of the wdfe w ith regard to the 
land? A and B are the apratihandha ow ners of the land and are 
in possession and enjoyment of it- W enters the family as 
the wife of A. To give her equal rights at once with A and D 
would be not very just. In the fir^t place, B would i)oint out 
that she was the wife of A and if any rights were to be given 
to her, they should be given only in the share of A after 
partition. Secondly, even A may think, if his reason is not 
entirely clouded by Ihe sex instinct, that to give her equal 
rights as soon as the marriage was performed would be rather 
hasty; she should show that she deserves her rights by living 
in the joint family as /i’s wdfe for some time in the proper 
w^ay. So long therefore as the property remains undivided, 
the wife’s rights, which have arisen at the moment of her 
marriage to A^ remain doubly obstructed. Ihe land is a 
sapratibandha daya to W. Let us look at her position first as 
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the wife of A. The land is the property of /4 as a co-owner and 
between the land and her husband A stands as an 
obstruction- Now let us look at it taking into consideration B. 
£ is a co-owner of the land and IV is /?*8 brother’s wife. 
Looking from this point of view, we find that tv(o persons 
stand between her and the land, namely B and her own husband 
Thus fV is obstructed with regard to the land by two 
obstructions namely A and B. Now A dies. One obstruction 
to H'" is gone, but she cannot yet reach the land, because B 
continues to stand as an obstruction. So IV cannot get the 
land as against B and her obstructed ownership of the land, 
taken with her status as wife of ^*1, makes her entitled only to 
maintenance. 

The author of the Vivada-Ohintainani, explaining the 
rule that a widow in a joint famil}^ cannot claim any part of the 
joint family propert}' as her share says that her husband, as he 
had not divided from his brothers during his life, has left no 
share to be inherited by the widow, and that therefore the 
widow cannot inherit anything.-* The husband had been the 
owner of the whole of the property ah ng wit h his brothers 
and not of any share of it. On his death his rights have 
vanished hut the rights of the surviving coparceners have 
continued to exist and operate as an obstruction to the widow 
as said above. 

Now' suppose that j4 is separated from B. 1 hen there is 
a share of the property with A. Between that share and IV 
there now stands only one obstruction namely /i. And subject 
to that obstruction, the wife is co-owner of that property along 
with her husband. B is an heir to that share no doubt, but on 
account of the partition, he is now more distant from A and 

^ 3Tfcnn^5rifr# 5 Tcift JTT^rr: fspfirtf »r^'»iT 51 

Vivada Chintamani p. 237 quoted in Dharmakosha p. 1496 

Columns 1 & 2. 
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his property than JV, At this stage dies. His rights perish 
with him. The one obstruction—a Hindu wife Mould liute to 
call it an obstruction—that was standing between W ai.d the 
property has now gone and W gets that property as heir and 
begins to enjoy it. It will be seen that the wife got as heir 
the property of which, during her husband’s life, she "waB a 
coowner along with her husband. She got the property by 
‘survivorship’. Every sapratlbandha heir under the Mitaksliara 
got in reality the ancestor’s property ‘survivorphip’^^. 

2. The San 

If the wife M'as half of her husbaiurs body, the son was 
the whole of the father and the doctrine had its roots, it 
will be remembered, in the V’eda itself. A son was, during 
the life of the father, a second seif of the father. Balarobhatta 
says, as wc have seen, that this identity of the father witli 
the son is a very secret doctrine 4 f the Mitakshara lawyers 
and that when he dies the failier continues to live and to 
perform his duties in this M ^rld in the form of the sou. A 
corollary from all this was that the father could be no 
obstruction to the son and the evolution of the doctrine of 
the apratifancllui daya for the son, grandsoii and great- 
grandson. 

Let us suppose that a father F has two sons SI and 52. 
F is identical with 5/ and he is again identical w ith 52. A 
corollary from this was that there was a sort of ideuticality 
between brothers, bctw'een SI and 52. A further corollary 
was that so long as SI and 52 lived undivided, this identicality 
continued and whatever was acquired by one brother became 
the properly of the other brother also. And a wife was, in the 
view of the authors of the l^mritis, a piece of property of her 
husband. If one of the brothers married, the woman seems, 
in very very ancient times, to have become the w’ife of all 

10 Vide supra p. 1. 
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the brothere. And a famous instance of it is Draupadi who 
became ll.e \ufe of all the five Pandavu brothers. Apastamba 
said “For they declare, that a bride is given to the family 
(of her husband, and not to the husband alone).^^*’ Of course, 
that was very long ago and long before Manu. But a corollary 
from this was working in his time and long after him. When 
a brother died childless and leaving a widows the wddow could 
cohabit under the rules of niyoga with a brother of her husband 
and produce a son for her husband. 

The practice of niyoga was condemned by the authors 
of Smritis and the commentators explained it as prevalent 
in the Krita age and that it was not to be practised in this 
sinful Kali age. Though the practice for brothers to have 
a common wife thus ceased, with regard to the son it continued 
and “If among brothers, sprung from one (father), one have 
a son, Manu has declare<l them all to have male offspring 
through that son”^^. There was a similar rule operating among 
CO- wives ; “If among all the wives of one husband, one have 
a sou, Manu declares them all (to be) mothers of male children 
through that son^'^” Later on the commentators began to 
interpret this as a prohibition of taking a stranger in adoption 
when a brother’s son was availab’e. But with regard to other 
property the rule continued that whatever w'as acquired by 
one undivided brother became the property of all the undivided 
brothers. The rule w'as enunciated by the dictum of Brihaspati 
Saniavetaistu yat praptam sarve taua samansinah, whatever 
is acquired by one undivided (brother), all have an equal 
share in it^^. The rule is referred to by Jimutavahana who, 
as already noted, is at great pains to refute it and state that 

11 Apastamba, lU ]0, 27, 3. Buhler’s Traoslation. 

12 Manu IX, 182. Buhler*s Translation. 

13 IX, 183, Buhlcr’s Translation 

14 Vide supra p. 148 
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it is based on a misconception of the law^*'*. But for the 
Mitakshara law, it remained fundamental and lay at the root 
of the joint family, and the rule of self-acquisition grew as 
an exception to it. 


3. The Daughter. 

And when there was no son, the putrika daughter stood 
in his place. And along with the son, the daughter got a 
share as of right. And we have already seen some passages 
from the texts and we shall see further passages, showing that 
the daughter also got ownership of her father's property 
by birth. 

The daughter too had to struggle for recognition of 
her rights and her sex was, as for the wife, the main obstacle 
for her to overcome. She was under the general ban against 
women taking any daya or male property as an heir. 

Going into the Smriti literature with its commentaries 
and digests we find that perhaps the daughter’s rights 
were recognised earlier than those of the wife. The daughter 
entered the family by birth ivhereas the wife entered it after 
she had grown up and by marriage. This caused a great 
difference between them. The daughter, just like the son, 
was born of the body of the father and if the son was heir 
in the right of his being born of the father, the same could 
be said of the daughter^ If the son was the cause of future 
generations the daughter also was the cause of them. It is 

IS Vide supra p. 149, footnote 2. 

Narada 

II quoted in The Vivada-Ratnakara p.597, 

^ IIT^: I TAe Mitakshara on Y^n. U 136- 
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true that the issue of the son would remain in the father's 
family whereas the issue of the daughter would go to 
her husband’s family. But here we are looking at the problem 
only after marriage had become established. But even after 
the stabilization of marriage, a son brought forth by the 
daughter before her marriage in her father’s house was regarded 
as the son of her father and the child’s biological father 
remained unknow^n. Amongst the Dvija classes the duty of 
making offerings to a deceased grandfather was Inid upon both 
the son's son and the daughter’s son. A man with only a 
daughter or daughters as his issue and no son could make a 
declaration that the daughter or one of the daughters w^as to be 
regarded as his son and the daughter becairic a putrika. She 
was just like a son and her sons we.^'e just like son’s sons. 
Even without declaring a daughter to be a puirika, the father 
could give the daughter in marriages to a person with a 
condition that the son born to the daughter would be his son 
(i. e. the son of the daughter’s father). When brothers w^ere 
living in a joint family and one of them died leaving no child 
but a pregnant wdfe and a daughter w^as born to him 
posthumously, Viswarupa suggests,that the daughter would 
be regarded as a putrika and equal to a son aud would bo a 
member of the joint family or coiBircenary with all the rights 
of a son along wdth her uncles. Thus gradually the claims 
of the daughter as an heir to the father became irresistible 
and Yajnavalkya put her in as the heir next after the wife 
(widow). And even when there were sons, Yajnavalkya made 
her a coheir wdth her brothers and gave her a share which was 
to be one fourth of what she w’^ould have got had she been born 


(3HT?JT I. S.P.) JT«TT I 

on Yajnavalkya 11. 139, 140. Anantashayanam Ed. p; 251. 

18 Vide Yajn. II. 124 and the Mitakshara thereon. 
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But the fteling that a woman could not be a taker of the 
daya continued to work against her. Some commentators and 
digest writers on the Smriti law began to wonder what was 
meant by Yajnavalkya when he said that a one-fourth share 
should be given to a daughter. Some thought that as the 
daughter, as a woman, could not take the daya or any part of 
it, w'hat was given to her was to be treated as a gift to her and 
net as w'hat she had taken by heirship to her father. Some 
thought that what Yajnavalkya meant w^as that provision 
should be made for her maintenance and marriage and that w^heri 
Yajnavalkya said that the daughter was an heir he meant to say 
that the daughter should take as much as was necessary for her 
maintenance and marriage- As soon as she was married she 
went aw’ay to another family and thenceforth the responsibility 
for maintaining her lay with her husband’s family and the 
husband. Thus the right given to her to a share by Yajnavalkya 
was tried to be limited by some commentators and digest 
writers. But there was always the problem of the unmarried 
daughter. Because she was not married, she continued in her 
father’s family and was a sagotra sapinda of her father and 
brothers. And so her claim to a share of the daya along with 
her brothers became, from this point of view, very strong. And 
Balambhatta showed by interpretation of Yajnavalkya and the 
Mitakshara that a sister w^as entitled, not merely to a gift from 
her brothers, but to a share as of right of the paternal property; 
and that she was entitled to this share, not only when there was 
a partition between her brothers, but even when the brothers 
chose to continue to live jointly, or when the brother was only 
one and so there was no occasion for partition Thus the daughter 
was entitled to demand a share of the paternal property from 
her brother or brothers.^*’ Thus her right was stronger than 

W?r f?rar*r i srt i 

Bolambhatti, on Yajn. II. 124. Gharpure’s Ed. p. 159. 
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that of a mother, who could not demand partition, but would be 
entitled to a share if and when her sons chose to make a partition. 

Women’s Estate 

Apararka records the views of the opponents of the plenary 
rights of women to the daya and replies* Says he:- 



?0 
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**With reference to the rule ife, daughters* some people contend 
as follows. A woman, only when in conjunction with her husband, has 
authority to perform the religious duties of ishta or purto and not when 
single. Because she has lost her husband, she should not enjoy the 
pleasures of love, but should practise austere penance. And money, 

20 Apararka on Yajn TI. 135-136. Anandashrama Ed. Vol. IT, 
p. 746. 
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when not used for the purposes of religion or love, is not a purushartha, 
a thing used for human purposes. So when father and others, who arc 
the proper persons to use the property for the purposes of religion and 
love, are (available as heirs), a woman is not entitled to get the property. 
Therefore the property of a person who has died without a son should 
be taken by the wife only to the extent necessary for her maintenance and 
no more; and (the rule of) the wife's taking the property is confined only 
to that case. When there is no wife and the property left is enough only 
for the marriage of the daughter, it is with reference to that case that 
this rule speaks of the taking of the property by the daughters. Therefore 
whatever property (left by the deceased) is in excess (after meeting the 
necessities of maintenance of the wife and maintenance and marriage 
of the daughter)—• the sapindas, the father and others, are the takers 
of it even though the wife and daughters exist, in virtue of the rule laid 
down by Shankha and others 

This is improper. If on the death of the owner of the property, 
the ownership of another (i. e. the heir) is to be created, then what you 
say (would be correct). But the ownership of the wife and that of the 
daughters is already created (before the death of the owner) and is not 
(now after the death) to be created. According to the sentence of 
Apastamba, *The togetherness (of husband and wife) is created by marriage 
etc.*, it is ruled that marriage itself creates the ownership of women in 
their husband’s property. And it should be understood that the daughters* 
ownership in the property, like the sons’, is created by birth only.” 

Here in this discussion there is obviously a reference 
to the ancient rule that the daya went exclusively to male 
heirs. The rights of female heirs were based on the fact that 
the husband was in duty bound to maintain his wife and the 
father to maintain his daughter and perform her marriage. 
When a man died, his property w'as given to his wife and 
daughter for the limited purpose of their maintenance and 
the marriage of the daughter and as soon as those purposes 
were over by death or marriage, the property went back to 
the male heirs of the last male holder. 

Thus husband, wife and children were close to each 
other, were almost identical with each other, and formed one 
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entity of undivided persons; hiishand and wife forming the 
roots and children the branches of the family tree- And that 
was the joint mmily, which like a b«nyan tree was capable 
generally of growth for four generations jointly before dividing 
itself into separate families. By marriage, the daughter w'ould 
go out of the family and 

4. The Daughter>in~law 

would enter the family. The personalities of the 
incoming daughters-in-hiw merged by marriage into those 
of their husbands, the sons of the family, who in turn were 
subordinate to the father. »5o long as the father lived, the 
personalities of the wife and sons and daughters and daughters- 
in-law were almost merged in his. The father ruled the 
sons and the mother-in-law the daughters-in-law. 

5. The Slave 

The y)icture of the family would not be complete if we 
failed to mention another important member, the slave, male 
or female. Balambhatta says that the relation between the 
slave and the master was closer than that between son and 
father;^’ and that the ^/asas of a Shudra were near heirs to the 
master;^" and that even to the masters belonging to the 
Brahmana and the next two classes, the slave was a remote 
heir.**^-’ And Narada said that when a slave saved his master's 


21 

Balambhatti on Yajn. II. 134. Gba? pure’s Ed. Vyavaharadhyaya, p.l85. 

Ibid p. 184. 
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life at the risk of his own, he would become free from slavery 
and get a son’s share.^'* 

Slavery was prevalent amongst Indians till it was 
abolished by the British by Act V of 1843.25 Turning lo the 
Smriti literature, we find that all perrons who worked for others 
were deemed to lotc frecMlom. Thcpe unfrte persons fell into 
two classes, katmakaras, doers of work and dasas, slaves. The 
former class seems to have been divirled again into two 
subclasses, .^hushtushakas and karmakaias. Loss of freedom 
was said to be common to all ti llicra.2<‘» There were five 
kinds of shushrushakas and four kinds of karmakaras. 

Manu enurnarates seven dasayonis or kinds of slaves, 
based on the causes hy which they became blnves^^; first, the 
dhvajahrita or captive slave, one wiio is captured in a war and 
made slave by the victor; bocond, the hJiakta-^dasa or food-slave, 
one w'ho has accepted slavery for his daily food; third, the 
grihaja or house-born slave, the slave born of a female slave of 
a family either to the master or to another man, the dasiputra; 
fourth, the krita or the slave bought; fifth, the dattritm or the 
slave given by his parents or former master; sixth, the paitrika 
or the slave inherited; ajid seventh, the dunda-dasa, a person 
reduced to slavery by' way of punishcmcnt. We find thus that 
there were two main clnsses of slaves, first, persons made slave 
by force as in war or by way of punishment; and secondly, 
persons who had voluntarily accepted slavery for a secular 
necessity like the daily food. This classification was further 
developed and slaves were said to be of fifteen classea.^^ 

24 Vide The Mitakshara on Yajo II. 182. 

25 Banaji, D. R., Slavery in British India, p. 333. 



Narada-samhita VI, 4. Dharmakcsha, Vyjvaharakanda, p. 825. 

27 Manu, VIll. 415. 

28 The Mitaksfioro on Yajnavalkya, 11. 182. 
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The causes of slavery mentioned above had been operating 
from before the Vedic times and were secular and particular. 
A man became the slave of another particular person for a 
particular cause. Anybody could be the slave of anybody else. 
Thus king Harischandra became a slave of a Chandala, a man of 
the lowest caste. But the Varna system gradually brought 
about profound changes and ultimately freed the Brahmana 
class from slavery altogether. Formerly, a superior Brahmana 
could make an inferior Brahmana perform work fit for a dasa or 
slave only. But even this was in course of time prohibited^ 
and Brahmanas, as such, were put above slavery and also 
practically above all criminal law^ It was said that a Brahmana 
could never be a slave; though the Mitakshara^^ recognised one 
exception. If a Brahmin became a sannyasin and renounced the 
world and then repented and deserted the order, he became the 
slave of the king and there was no possibility of his regaining 
freedom. But a Brahmin could have a Kshattriya or a Vaishya 
or a Shudra as his slave; a Vaishya could have a Vaishya or 
Shudra as a slave: and a Shudra could have a Shudra for a slave. 
It was said that slavehood was like wifehood^ ^; and that a 
man belonging to a lower Varna could not have a man belonging 
to a higher Varna as his slave. 

The conquering Brahmin culture introduced another 
powerful idea iu the field of slavery. So long as it was thought 
that slavery was caused by the special causes mentioned in 
Manu, slavery remained particuler and secular. A particular 
man was the slave of another particular man for a particular 
cause and manumission was possible. It was recognised that 

29 Manu Vlll. 412. See Medhatithi Dharmakosha, Vyavaharakanda, 

P 8^0, 

30 on Yajnavalkya II. 183. 

31 I 

The Mitakshara on Yajn. II. 183. 
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the nijasvarupa or natural condition of man was freedom^ ^ 
and that slavery was an unnatural and adventitious condition. 
But now the idea was introduced that the whole of the vast 
class of Shudras was created by Ood for being slaves to the 
higher three Varnas, and that their natural condition was that 
of slavery and no power on earth could free them from that 
abject state. **But a Shudra, whether bought or unbought’*» 
says Manu, ‘*he may compel to do servile work for he was 
created by the Self-existent <Svayambhu) to be the slave of a 
Brahmana^^. A Shurlra, though emanicipated by his master, 
is not released from servitude; since that is innafe in him, who 
can set him free from it?*’®^ 

This kind of slavery, which I shall call spiritual slavery, 
raised many problems for the administration i;f the law. 
A Shudra was by birth the slave of persons belonging to the 
higher three Varnas though he was not a slave of any particular 
man. It was recommended that he should attach himself, 
for acquiring religious merit, as a slave to a man belonging 
to any one of the three higher Varnas, especially to a Brahmin. 
Now, could the master alienate him? Could he, for instance, 
make a gift of him? The Purvamirnansa lawyer answered 
that he was a slave for spiritual reasons only and so the master 
had no power to alienate him^^. The slave was there 
voluntarily and the master bad no secular power over him. 
The slave was bound by the duty, but it seemed that the 
master had no enforceable right against him. 

Then another question arose. A Shudra wanted to live 
independently by agriculture. Should he be forced to attach 

32 The Smriri^chandrika, quoted in The Dharmakasha, Vyavahara^kanda, 
pp. 833-4. 

33 MaouVlII. 413. Buhler’s Translation. 

34 ManuVllI. 414. Buhler's Translation. 

35 gjfI 


Jaimini VI. vii. 6. 
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hitoself for fipiritual reasona to a man of one of the higher 
three Varnas and live as a slave? Mtdhatithi answered that 
he should be allowed fo live independently. 

Vijnaneshwara accepted slavery, as he accepted suttee, 
without protest. It is clear fn»ni the Mif.akshara on Yajn. 
1.86 that suttee was practised amongst all classes from Brahmins 
down to Chandaias^'^. Vijnalle^hwa^a highly recommends 
it and says that going suttee causes great prosperity^ 
Then he considers in detail the arguments of its opponents. 
The opponents s^iid that a Brahmin woman should not immolate 
herself in suttee. It is to be noted that the oppo ition was 
only with regard to the Brahmin w'omen^®. Vijnaneshwara 
refuted those arguments partially and concluded that, when 
a Brahmin woman w-anicd nwksha Cft final liberation from this 
samsara, she need not go in suttee, but should spend her 
widowhood in practising the religious shravafw, listening to 
the religious texts, manana^ understanding and fixing them 
in mind, and nididhyasanj, meditation, and in acquiring the 
knowledge of the atman or self, so that she would attain moksha 
or liberation at the end of her natural span of life. But 

?T i apft f%?r*TTWJT: 

Medhati.hi on Manu Vlll 415. Dharmakosho, p. 822. 
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otherwise, if she wanted the pleasures of heaven, though they 
were temporary and not permanent, she should go in suttee^^. 
As for slavery, Vijnaneshwura accepted it as it was. 

Basaveshwara, who appeared shortly after him, 
thought that not only Brahmin women, but all women should 
and could aim at and attain moksha by leading a life of strict 
devotion to God (Shiva) and he thought that slavery to man 
was abominable. At the same time he saw the good points in 
suttee and slavery but wanted to free them from evil. This was 
rather a very difficult task for him. Even the Sbaiva Agamas 
supported sutte and had w^oven slavery into the very texture 
of religion. He admired the faithfulness of the sail to her husband 
and of the slave to his master. H • saw that the sari and the 
slave in being faithful to the husband and the master, were 
faithful ultimately to virtue and to God (Shiva). He thought 
that the trantferring of the faithfulncFS directly to Shiva would 
have its effect both on suttee and slavery. He therefore 
preached that women should have full religious rights and 
education so that they could aim at moksha by being devoted 
to God; and that everybody should voluntarily become a slave 
to God (Shiva).“*2 Unfortunately, he did not stop there, but 
added that everybody should regard himself as a slave to the 
devotees of Shiva. Slavery to man which seemed to leave us 
when slavery to God entered, returned with much greater force 
with the entry of slavery to the devotees. Basaveshwara^s 
teaching seems to have had some good effect during his life, 


41 The Parameshwara-tantra, XVI il. 51-55. Murusavira Matha, Hubli. 
Ed. p. 230. 

^/- SRT ^ »TfoT?n^ I 

Mamhhaiti on Yajn. 11. 134. Gharpure*s Ed. p. 185. 
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but soon after his death the doctrine was misinterpreted and 
misapplied and became in the hands of a strong section of his 
followers an engine of fraud and exploitation.'^^ 

Family, a Hierarchy of Ownerships 
Let us return to the Mitakshara family. Manu said : 

5m 5T5F5T ^ cmr cng’^T^r ii 

**A wife, a son, and a slave, these three are declared 
to have no property; whatever they earn becomes the property 
of him whose they (i. e. the wife, the son and the slave) are*’^^. 

Here a difficulty arose for the jurist. An act of earning 
always made the earner the owner of the thing earned. And 
to say that there was an act of earning but that it did not 
make the earner the owner was a contradiction in terms.^^ 
Here Manu says that the wife, the son and the slave do earn. 
There is no intention on the part of the wife, the son 
or the slave to earn for the husband or the father or the master; 
they earn intending to have the thing for themselves and yet 
Manu says that the husband, the father and the master become 
the owners of what the wife, the son and the slave have earned* 
Ho a to reconcile this earning by one and the arising of owner- 

43 See the Shunyasampadane^ Frabhu Kalyanakke Banda Sampadane, 

Prof. Bhusanuramath's Ed. pp. 103 130. See also Mahaddevayogi : 
Virashaiva^Chintamani, Chapter 111 JangamamMahatrnya, Bamatak 
University Ed., pp. 65-87. 

44 Buhler translate’s “A wife, a son, and a slave these three are 
declared to have no property: the wealth which they earn is 
(acquired) for him to whom they belong**. 

The Mltakahara^ Introduction to the Dayavibhaga Chapter 

Nimayasagar Ed. p. 217, 
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ship in another ? The reconciliation was effected by the insight 
of the jurist that in this case there arose two ownerships, one 
in the earner on account of the act of earning and the second 
in the owner of the earner, because he owned the earner. It is 
true that the wife, the son and the slave are asvatantra or unfree. 
But acquisition of property and lack of freedom are not 
inconsistent with each other. Vijnaneshwara said with 
respect to the wife that it was true that a woman was 
unfree, but this lack of freedom did not come in the way 
of her acquiring property^The jurists therefore thought 
that the wife, the son and the slave might acquire property 
and become owners of it, subject to the right over their 
persons and consequently over their property of the 
husband, the father and the master^ 

This created two hierarchies of ownerships in the family. 
The wife became owner by marriage of the property in the 
hands of her husband and the son became the owner by birth 
of the property of his father. The slave also seems to have 
acquired, from the moment of his becoming the slave, some rights 
in his master’s property though they appear to be very unsubstan¬ 
tial.These rights of the wife and the son and possibly of the slave'^^ 
in the property of the husband and the father and the master 
arose without destroying the previous rights of the husband and 
the father and the master. Then there was a second hierarchy. 
The wife or the son or the slave might acquire property by 
their own labour. The properties would be their self-acquisitions. 

The Mitakshara, on Yajn. II. 135-6. 

47 Cf. The footnote of Buhler to Manu VIll. 416. ‘‘According to 
Medh., Gov., ull., Ragh., the verse means only that these persons 
are unable to dispose of their property independently*'. 

41 Wdt iupn p. 156 and footnote 10 thereon. 
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Immediately after the creation of their rights, and without 
destroying the rights, there arose over them the rights of the 
husband, the father and the master. This was the second 
hierarchy of rights. The wife owned her self-acquisiton subject 
to and controlled by the rights of her husband, the 
son subject to the rights of the father and the slave subject 
to the rights of the master. And the husband owned the same 
property subject to the rights of the wife, the father subject to 
the rights of the son and the master subject to the rights of the 
slave. The law regulated these rights. It can be seen from 
what has been said in the Vyavahara-Uatnakara,'^^ on the 
authority of Brihaspiti, that sometimes ownership arose in a 
person after the destruction of the previous ownerhip; for 
instance, the donor’s ownership in the thing gifted is first de¬ 
stroyed and then occurs the creation of the donee’s ownership. 
But in the family law, a subsequent ownership might be created 
without destroying the previous ownership. This occurred in 
two different ways; in the kramayata or the descended or desce¬ 
nding property and in the self acquired property. Thus the 
property in the hands of the father was for the son a kramayata 
or a descended or descendinig property and therein the son’s 
rights arose without destroying the previous owmership of the 
father. And in the property in the hands of the husband, the 
wife’s rights arose by marriage without destroying the husband’s 
rights. And then coming to the self-acquisition of the wife, the 
son and the slave, we find that, without destroying the owner¬ 
ships of the wife, the son and the slave, created by their acts of 
earning, a second ownership of the same property was created 
in the husband,the father and the master.In this case 
the property seems to ascend from the wife.the son and the slave 
to the husband and the father and the master All this descent 
and ascent of the property occurred during the life-time of the 

49 Pp 130-1. 

50 Cf. Sarvajoanarayana’s remarks about self-acquiton. Supro p. 150 
footnote 6. 
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owner or acquirer and is implied in the definition of daya itself. 
‘‘Here the term heritage (daya) signifies that wealth which 
becomes the property of another, solely by reason of relation 
to the owner/' 

II 

It will have struck the reader by now (i) that the propo¬ 
sition laid down in most of the books of Anglo• Hindu law that 
only the male members of the joint family—called the coparce¬ 
ners—are the owners of the family property and not the female 
members is probably fully true of the very very ancient Hindu 
law which prevailed before Vijnaneshwara and Asabaya, when 
daya was exclusively male property owned by the male sapindas 
only and going from male ancestors to male heirs and coming 
into female hands only occasionally and for limited purposes, as 
shown in the passage from Apararka^^ and (ii) that the 
statement is not exactly correit after the lawyers accepted the 
current Mitakshar.i definition of daya from Asahaya.^^ It will 
be remembered that one of the objections put forth by Bharuchi 
and others was that the definition w^as too broad 
and included stridhana also and that that went against 
the Shruti. They also said that w^omen could not take the daya 
at all*^-'*; and perhaps they meant that when a woman did 
appear to take the daya as a widow or as a daughter, she took 
it only for the limited purpo.'^es of maintenance and of marriage 
of the daughter,which the last male holder was bound to provide 
for. According to this view daya was essentially male property 
owned by males and going from male ancestors to male heirs 
and it could be said that the daya as joint family property 
was owned exclusively by males as coparceners. 

But after the rejection of the objection of Bharuchi and 
his school and the acceptance of the Mitakshara definition of 

51 Wde. Supra pp. 284-85. 

52 Vide Supra p. 17. 

53 Vide Supra p. 18 footnote 5. 
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daya^ the statement that women cannot be the owners of the 
daya or joint family property becomes somewhat inexact and 
has caused difficulty to some text writers. MuHa and Mayne 
seem to be clear and definite that no woman can be an owner 
of the daya in the form of joint family property. Hindu 

coparcenary'*, says Muila, ‘*38 a much narrower body 
than the ,oint family. It includes only those persons 
who acquire by birth an interest in the joint or 
coparcenary property. These are the sons, grandsons and 
great-grandsons of the holder of the joint property for the 
time being, in other words, the three generations next to the 
holder in unbroken male descent."^^ And again, *'No female 
can be a coparcener under the Mitakshara law. Even a wife, 
though she is entitled to maintenance out of her husband's 
property and has to that extent an interest in his property, is 
not her husband's coparcener. Nor is a mother coparcener with 
her sons, nor a mother-in-law with her daughter-in-law. 
There can be no coparcenary between a mother and 
daughter among devadasis."*^^ And Mayne says: “It is 
obvious that on the twin prinicples of a right 
vested by birth in the male issue only and of unobstiucted 
heritage, the conception of a Mitakshara coparcenary is a 
common male ancestor with his lineal descendants in the male 
line, and that the female members of the family, who have no 
vested right by birth and come in only as heirs to obstructed 
heritage (sapratibandha daya) cannot be coparceners with the 
male members, though along with the males, or in exceptional 
cases by themselves, they are members of the undivided family 
as a corporate body.’’®® 

Much of the force of these statements of Mayne and Mulla 
diminishes when we remember that, as said by Apararka®^ 

54 Mulla, Hindu Law, 15th edition. Section 213, pp. 240-1. 

55 Ibid. Sec 217, p. 245. 

56 Mayne . Hindu Law, 11th edn., pp. 333-4. 

57 Vide supra pp. 284-5. 
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a daughter also, like a son, gets ownership of her father’s 
property by birth and a wife gets ownership of her husband's 
property by marriage. Dr Derrett also is not very satisfied 
with this prevalent statement of the law. Says he : ‘*By 
tradition the coparceners are masters of or owners’ of the 

joint family properly.This concept of ‘ownership* is 

convenient but misleading. When non-coparceners may 
obtain charges on any part of the pr*»perty for their mainienancet 
and may commence actions against transferees of the property, 
the coparceners certainly do not exhaust between them rights 
amounting to ownership The position according to the 

Mitakshara theory as developed by Vijnaneshwara seems to be 
this, that a wife gets rights of ownership of her husband’s 
separate and joint family property from the moment of her 
marriage and a daughter from the moment of her birth. 
But Vijnaneshw'ara does make a distinction between males 
and females and says that fema es are asvatantra or unfree. 
But this lack of freedom does not prevent »hem from acquiring 
property. If we are to tianslate his nofioii into the language 
of coparcenary, 1 think we can state that women are coparceners 
but ‘unfree* coparceners. A more accurate statement of 
Anglo-Hindu law than that given by Mayne and Mulla, and 
in greater accordance with pure Hindu law', w^as made 
in 1919 by West and Majid : “Males only can be the 
subjects of the full rights of coparceners. But w omen, ex, gra. 
wives, mothers, grandmothers and daughters possess latent or 
inchoate rights of participation, w hich become efiective when 
separation takes place*'’’ 

According to pure Hindu law% as developed by 
Vijnaneshwara, all the members ol a joint family, both male 
and female, are by birth’ (which includes marriage) owners 
of the joint family property; though female members may 
appear to have weaker rights, on account of the Hindu social 

58 Dr. Perrett: introduction to Modern Hindu Law, 1963 Ed. Scc.,4o4, 

p. 248, 

59 Italics mine. West and Majid: Hindu Law, 4th Ed., of West and 

Buhler, p. 605. 




298 


Day 1-Vibhaga 


structure putting the main brunt of the struggle for existence 
on men, and placing women in a comparatively safe and secluded 
position. Another cause of the difference between the male 
and the female rights seems to be that women on marriage 
appear to belong to two families, that of their father to a 
limited extent and that of their husband fully. In her husband’s 
family a woman is regarded as half the body of the husband. 
On marriage she is generally regarded as transferred from the 
family of her father to that of her husband. But this takes 
place completely only in the approved forms of marriage where 
the kanya-dana or gift of the virgin occurs. If the marriage is 
in an unapproved form, she continues to be regarded for some 
purposes as a member of her father’s family. The great virtue 
required of her is chastity which keeps the honour both of her 
father and brothers on the one hand, and of her husband and 
his family on the other unsullied. The fight in the struggle for 
existence and maintaining the family are kept mainly for the 
males. 

But the lawyers perceived that in some sections of the Hindu 
society women predominated, as among the class of cowherds, 
and there the woman was normally the manager of the family^^. 
And the author of the Vivada-chintaiiiani tells us that the rule 
applies to all castes, wherever woman predominates^^. 


6° 3r?q^ i cicsrfJniT 

^ II 

o o > 

Narada Samhita, II. 16, quoted with extracts from commentaries, 
in the Hharmakoiba, Vyayaharakando, Vol. 1. part II p. t>99. Sec Derrctt : 
May a Hindu Woman be Manager of a Joint Family at Mitakshara Law. 
(1966). B. L. R. Journal p 1. 

I Ibid. Cf. also Apararka, on Yafn. 11. 1 4 : JTRffT 
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So a mother also may be a manager of the family and bear the 
responsibility of maintaining the family and sons are subject to her 
control so long as she lives. 
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III 

Looking into the Mitakshara, we find that there are three 
sorts of farnilies in it, which may be called the shraddha family, 
the learning family and the biological family. The last one 
serves as the basis of the first and as a model for the second. 

The shraddha family consists of a person F, and of his six 
male ancestors, the father, the father’s father and so on above, 
with their wives incorporated into them. The idea is mytholo¬ 
gically represented by the Ardha-Narishvara form of Shiva and 
his consort,where the right half of the body represents Shiva and 
the left half his consort Parvati. P offers the pinda to all these 
six ancestors (including their wives) and is himself the seventh 
member of the chain of descent. 

Then starting from P in the downward direction, the 
family includes the six generations of descendants who offer the 
pinda to him. P is the seventh in counting upwards from the 
descendant in the sixth generation. The ancestors converge into 
P and the descendants spread out from him; P standing in the 
middle. 

The living P is identical in various degrees with each one 
of bis ancestors and this in fact is the basis of the law 
of prohibited degrees in marriage and of the law of devolution of 
property. P also has within himself all the six generations of his 
descendants. And this casts on him the duty of preserving 
property for the coming generations.^^ 

I 


The Mitakshara on Yajn.l. 53. 
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The learning family is based on the Shatapatha Brahmana, 
and is an extension of the idea of fatherhood. The duty of 
educating the child is cast upon the father. The father is the 
greatest of the Gurus. The first meaning of Guru is ‘father’. 

At first he produces the child in the biological way and then by 
performing the upanayana himself and by transmitting the 
spiritual learning, he causes a seeond birth and the child becomes 
a dvija and the physical father becomes the spiritual father also. 

But as learning advanced, it was found that the fathers 
could not bear he full burden of the duty of educating their 
children. Then came the Acharya and the Upadhyaya, as the 
subsitutes for the father in he imparting of education. They 
were secondary fathers. Then it was realized that this spiritual 
birth, this birth in the world of learning and culture, was really 
more important than mere physical birth, and the importance of 
the Acharya and the Upadhyaya began to rise. The idea that 
the Acharya becomes pregnant by placing his right hand on the 
head of the Shishya and the Shishya is born in the spiritual 
or learning world fr(»m the Acharya gave rise to the idea of the 
spiritual family. When a man got a son in the biological 
way and then also performed his upanayana and gave him 
spiritual kuowdedgc.he was the Guru par excel lance* And if he also 
took other boys and performed thei'r upanayana and imparted 
to them spiritual knowledge, he became their spiritual father. 
The biological family and the spiritual family became welded 
together and we find that geneoiogies show both the biological- 
spiritual son and the merely spiritual son in the same pedigree.^'* 

The shraddha family is the most conservative family and 
it remembers the ancestors for seven or even fourteen generations. 
The idea is that marriage is principally for procreation and sexual 
enjoyment is only very secondary. The ideal is expressed by 

63 But the mother stands higher than him. 

64 Kane : History of Dharmasastra, Vol. 1 p. 455. 
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Kalidasa when he says that the kings of the Raghu race married 
forgetting and bringing up progeny and not of for sexual 
pleasure.®® 

But radical and reforming religous movements like the early 
Lingayatism found the shraddha family, with its ancestor 
worship, very conservative and inimical to progress. They 
wanted to free the younger generation from the influence of 
ancestors and bring them exclusively under the influence of the 
reformers, the teachers of the new or reformed faith. In doing 
this they seem to have gone to the other extreme and to have 
virtually attacked the institution of family. They said that the 
wife and the son, as such, should not inherit property at all and 
that property should go to the Guru and Linga and Jangama, to 
the spiritual brotherhood.®® 

The movement in this extreme form was unsuccessful. 
Perhaps the movement was there implicit in the older religion 
also and the extremists said that nil property was meant for 
religious purposes, for the purposes of yajna or sacrifice. Vijna- 
neshwara saw the dangers of this trend and declared that property 
and inheritance w'ere primarily secular, and in the order of heirs 
he put the blood relatives first and on their default, the spiritual 
relatives. But the learning family survived in its pure form 
amongst persons belonging to the celibate religious orders, and 
regulates succession to Math properties. 

Now we come to the biological family. We rarely come 
across it in a pure form; and then all families may be said 
in one sense to be biological. The spiritual family was itself 
a growth on the model of the biological family; the spiritual 
sapindaship was developed on the model of the physical 
sapindaship. But yet there is a danger of our losing sight 

** JTsn^ I Raghuvansha, 1. 7. 

66 Sakata Puratanara Vachanage/u, Vol., 1. Kamatak University Ed. 

Moligayyagala Yachana, p 624, Vachana 2170. 
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of this biological family as a distinct entity. In the spiritual 
family, reproduction is asexual and there are no husband and 
wife in it. There are only Gurus or fathers and the 
Shishyas or children. But in the biological family, reproduction 
in sexual and the question of subordinating one sex to the 
other has arisen in it. According to the Mitakshara lawyers, 
the biological f i mily takes one form in a male predominant 
society and anoi i>er in a female predominant society. We have 
already seen that, as pointed out by Narada/*"^ in the former 
the male is generally the karta or the minager of the family 
and in the latter the female. In the male predominant society, 
the wife goes to the husband’s house to live with him and 
in the female predominant society, the husband to the wife's 
house. But whether the society is dominated by the male 
or the female, the biological family is the same, though it 
expresses itself in different forms in the two societies. This 
biological family was perceived in 1925 by Mr. Guruswami 
Chetty, counsel for the plaintiff in Pondicherry Kokilambal 
Pondicherry Sundarammal A. 1. R. 1925, Mad. 902 and 
placed before Kumaraswami Sastry, J., who recognised it only 
partially; fourteen years later it came before Mr. Justice 
Wadsworth, in Gangamma v. Kuppamal^ A. I. R. 1939, Mad. 
139 but the judge failed to recognise it. 

The characteristics of a biological family are that it 
begins with a male and a female and children are born in it in 
the course of nature. This family is an institution not of 
Hindu law only, but of all law, of what Justinian calls the 
natural law. Says he . 

“The law of nature is that law which nature teaches to all animals. 
For this law does not belong exclusively to the human race, but belongs 
to all animals, whether of the air, the earth or the sea. Hence comes 
that yoking together of male and female, which we term matrimony; hence 

67 Wde supra p 298, footnotes 60 and 61. 
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the procreation and bringing up of children. We see. indeed, that all 
other animals, besides man, are considered as having knowledge of this 
law.**GS 


The Uxianishadic teachers perceived one more feature 
of this biological family, namely, that reproduction in it begins 
with the pregnancy of the male followed by th ^ pregnancy 
of the female; and that during the first the father and the 
child to be born have one body in common between them, 
namely the father’s body, and so the father and the child are 
sapindas or common-bodied or one-bodied. With the pregnancy 
of the mother, the mother and the child become sapindas, one¬ 
bodied or commoii-boditd. And even after birth, the child 
and the parent continue to be common-bodied or mufual-bodied. 
The children get, by birth, under tlie law of nature, among 
mammals, a right to feed upon the body of tbe mother and 
consequently upon the property of the mother; they also get, by 
birth, a right against the ])erbun of the father to be maintained 
by him and also to his property/"® 

Now let us put this biological family into the context of 
human society. In tbe male predominant society, the wife is 
subordinated to the husband and property is concentiated 
mainly into male hands and the father is the ruler or manager of 
the family. A distinction is made between sons and daughters 
and sons as the future rulers of the family are given predominance. 
Hindu lawyers further thought that male elements, the elements 
from the body of the father, predominated in the construction 
of the body of the son over the elements from the mother's 
body and therefore the sons w'ere, according to the law of nature 
the father’s first heirs and in default of them daughters came in 
as heirs. Secondly, in the male predominant society, the sons 
as the future rulers of the family were to be taught as soon as 

68 Justinian : institutes 1. ii. 

69 Vide supro pp. 166-7. 
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possible to manage property. So the sons were given in the 
property of the father an apratibandha day a even during the 
life of the father. But Jimutavahana thought that the younger 
generation was likely to neglect the older and so did not 
recognise the apratibandha daya and fortified the position of 
fathers. 

Now let us put this biological family into a society 
where females rule. In such a society, property would be 
concentrated in female hands and daughters would be trained 
as the future rulers of the families and an apratibandha daya 
would be given to the daughters in the mother’’8 property, the 
sons getting by birth only a ^apratibandha daya. 

Thus the right by birth is an institution of natural law and 
the apratibandha daya, a natural and social product. The 
pratibandha or obstruction in the ^apratibandha daya is a product 
of natural law, as individualization, and child or husband 
and wife, requires by its very nature a pratibandha or barrier 
between one individual and another. Thus even in a father*s 
property nature gives a son a saparatibandha daya and the social 
conditions in a male predominant society turn it into an 
apratibandha daya. 

Now the society of dancing girls is a female predominant 
society and Mr. Gurus warn! Chetty placed before the Court, 
the form which the biological family takes in the community 
of the dancing girls. The arguments of Mr. Guruswami and 
his opponent Mr. Radhakrishuayya and the Judge’s reaction 
to them are best stated in the words of the Judge himself ; 

question has been raised in this case, as to the law applicable 
to dancing girls. In the present case the mother, daughter and grand¬ 
daughter all lived together, put their earnings together and behaved in 
all respects as if they were members of a joint family. The contention 
of Mr. Guruswami Chetty for the plaintiff is that in such cases, the entire 
law of the joint family, including right by birth, has to be applied. 
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t/ie only difference being that daughters took the place of the sons and are entitled 
to such rights, os sons would hove in a joint family ]f this vievi is c< rrect» 
the position will be that the plaintiiT would have a)J the rights ar.d liabilities 
of a son in a joint family. If you concede the right by hirth, and apply 
the law of the ordinary Mitakshara joint family, y< u must also concede 
pious obligation of the daughter to discharge her mother’s debts.. Mr 
Radhakrishnayya contends that, so tar as these dane ng girls an* concerned, 
there can be no question of a joint family in the Mitak.shara sense of the 
term, where persons acquire right by birth. So far as the ainhoritics go, 
it seems to me clear from the cases reported in Chalakonda Alasani v. 
Chalakonda Ratnacholam ( / ), Kamokshi v. Nagarathnam ( 2 ) Boologam v. 
Swornam (3) Venku v. Mahalinga (4), and Muttukannau v. Paramosami (S), 
that tncrc can be a coparcenary of dancing girh, with rights of survivorship. 
There is however no case which goes to the length of saying that daughters 
of dancing girls acquire by birth an interest in the ancestral property; but 
Mr. Guruswami Chetty contends that once you grant a coparcenary, right 
by birth is a necessary corollary and that there can be no coparcenary 
without riglit by birth acquired by copaicencrs. Mr. Radhakrishnayya 
relics upon Niros Purbe v. Tetri Pasin (6j and Sent Singh v. Lachhmi (7) to 
show that in such cases you have to apply the law of usage and that the 
daughters inherit the property absolutely us stridhonam, 1 hese cases 
unfortunately were not cases, where there was any question of joint living 
or title acquired, by dancing girls, who lived as members of a joint family. 
In this state of the authorities, the questiem as to the acquisition of a right 
by birth is one of very considerable ciUlcuity but in the present case, Ido 
not think it is necessary to decide that question’*. 

The dancing gir)» and their family came again before 
the Madras High Court in 1939.^^ A dancing girl, the phiintiif, 
claiming to have been adopted by anotlier dancing girl, the 
defendant 1, contended that she and the defendant I formed a 
joint family and possessed joint family property and claimed 
a share of it by pariiiion. 

On the issue as to the alleged adoption, the Court held 
that the adoption was not true and even if true, would n(»t be 
valid. 

On this finding, the suit really came to an end and had to be 
dismissed **Thi8 finding is"’ said the Judge, ‘'of iiself sufficient 

7U Cangamma V. Kuppammal^ 4.1. R. 1939 Mad. 139. 
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to oonoiiido the case ’* (p. 142, Col. I.j But unfortunately the 

Judge continued that “it is desirable, in view of the possibility 
that the case may be taken further, that I should discuss the 
legal aspects of this case which have been argued very fully 
before me. For the purpose of this discussion I will assume 
that my finding regarding the adoption is erroneous and that 
the plaintiff was in fact the adopted daughter of the defendant 1.” 
( p. 142, Col, 1. ) Starting from this point, the judge said 
further : It is well estahlislted in Madras at any rate that 
the adopted daughter of a dancing girl of the devadasi 
community inherits to lier adoptive mother, the property passing 
from motiier tu daughter *’ The Judge continued that the 
plaint appeiiretl to proceed on the ha^i.s of the acquisition 
by the plaintiff of a status as adopted daughter which gave 
her a right automatically to claim partition. Essentially the 
claim was one based on the existence of a joint family in which 
the plaintiff had a share by her status as uiembcr of that 
family. 

Then the Judge proceeded to observe : 

“it seems to me doubtful whether such a thing as a coparcenary 
strictly speaking, can be said to exist between mother and daughter in the 
devadiisi community. The essence of coparcenary consists in the 
acquisition of rights in property by birth, rights which are a creature of the 
law, based on the theory of religious benefi: and incapable of being created 
by act of parties otherwise than by adoption. Can it be said that the law 
has created a coparcenary between a mother and a daughter in the devadasi 
community? 1 do not think it can.*’ 

We may pause here a moment. His Lordship says that 
rights in property by birth are a creature of tlie law based on 
the theory of religious benefit. I may point out here that the 
right of the child by birth in the father’s property is created 
by the father’s pregnancy and in the mother’s property by the 
mother’s pregnancy and the birth of the child from the father 
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and the mother. And these pregnancncs can occur apart from 
religion. 

Then coming to Kokilambal's case, the Judge says :— 

“Besides these two old cases, there is a modern case which appears 
to recognize the existence of a coparcenary between the female members 
of a dancing girls family, viz. the decision of Kiimataswami Sasiry, J., 
in 21 M. L. W. 259. The learned judge recognised ihe existence of joint 
family properly as between the mother and daughters. Reft rring to the 
old cases which I have just quoted, he holds it established that there can be 
a coparcenary of dancing girls with rights of survivorship but remarks that 
there is no case which goes to the length of saying that daughters of dancing 
girls acquire by birth an interest in the ancestral property. He leaves the 
question open. With great respect to this distinguished and learned Judge 
it seems to me that in this decision the term ‘coparcenary* is used in a 
some what unprccise manner. If we restrict the term to its ordinary 
connotation of relationship created by law, the basis of which is religious and 
the essence 'f which is the acquisition of an interest by a coparcener by 
birth or by adoption, I do not see how it can be said that any such thing 
as a coparcenary exists amongst the females of the dancing girl 
community.*' (p. M3 ) 

I may be allowed to remark that dancing girls have their 
dharma or religion regulated by the Smritis. Even if it is 
not granted that they can have a religion, the right of the child 
by birth in its parent’s ()roperty is ba.^^ed, not so much on religion 
as on the fact of the parent’s ])regnancy. It is a rule of natural 
law and not a rule of law' which is religious in the ordinary 
sense. 

The learned Judge goes on to f>ay; ‘Tliere is so far as I am 
aware no text of Hindu law' which recognizes the acquisition by 
birth by the daughter of a dancing girl of a right in the ancestral 
property of her mother.’ I subiuit there is actually such a text 
in which the Sinriti and Varadaraja on it say that a child gets an 
interest by pregnancy in its father’s and mother's properties'^^’ 
and dancing girls and their children are no exception. 


71 Vide supra pp, 166-7f 
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Thus both the sons und daughters of a dancing girl get an 
int#*reet by birth in their mother's property. The community of 
dancing girls is a female predominant community, and as pointed 
out by Mr. Gurus\van>i Chetty, the daughters get an apraiibandha 
daya in the property of their mothers even during their mother’s 
life time and form a coparcenary with the mothers. And that 
is the IViitakshara biological family working in a female 
predominant community 



CHAPTER XV 


A TEST 

Whatever be the obscurities caused by the ambiguity of the 
words jFVfl, vibhaga, jannia and putra, and by our own growing 
unfamiliarity with the ways of Sanskrit scholasticism, we 
should find—if we have b( en working all this wdiiie on right lines— 
in the Mitakshara and allied literature, further passages which 
confirm the method we have been foJlowdng and which show 
that an heir, who according to the Anglo-Indian tejit-books gets 
the property by succession, has ownership of it even during the 
life of the ancestor. And fortunately w'e have such passages. 
The passeges are scattered over a period of 2600 years, from 
Panini in 800 B. C. to Balambhatta in 1800 A. D. From the 
Mitakshara <1070-1100 A. D.) itself, it is clear that a wife 
has ownership of her husband’s property even during the 
lifetime of the husband; and that a son, a daughter and a 
husband are the owners of a woman’s stridhana even during the 
life of ihe woman. The Viramitrodaya (1540 A. D.) says that 
the sons and daughters of a woman are owners of the woman’s 
stridhana even during her life. Balambhatta (1730-1800 A. D.) 
says that the daughters have in their mother's property, like 
sons in their father’s, an ownership by birth; but that the 
daughters can demand no partition of the mother’s property 
during the mother’s life, because there is no text authorizing 
such a partition, as there is a text authorizing a partition of the 
father’s property between the father and sons during the father’s 
lifetime.^ Sarvajna-Narayana (1100-1300 A. D.) says that 
sons and daughters can divide their mother’s property even 

1 But vide tupre pp. 304-8, the dancing girls case. 
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during the mother’s life, provided tluit the mother consents 
to such a division. Further, we learn from Balambhatta and 
Nandapandita (1595-1630 A. D,) that a daughter-in-law gets 
ownership of her father-in-law’s property, not ou the father-in- 
law’s death, but even during his lifetime, as soon as she is 
married to liis son The Smritj-Chandrika(before 1225 A.D.) has 
passages in it, \vhi< h clearly state that a daughter has ownership 
of her father’s property by birth. Apararka (1115 — 1!30 A.D.) 
is clear like the sun and tells us that we “should understand that 
a daughter gets ownership of her fatlier's pro])erty by birth, just 
as a fion <loes*’ ; and that a wife gets ownership of her husband’s 
property by marriage. Even Jimutavahana (1090-1130 A.D.) 
forgets himself and says that a wife becomes owner of her 
husband's property by inaiTi«nge, and that the widow’s right 
to inherit is a mere (ronlinuation of tlie ownership 
of her husband’s property which she got at the moment 
of marriage; in the same foregtfulness, ho goes on 
to say that a fiither’s right to inherit his son’s pro}>erty is 
nothing but the continuation of the authority the father had 
over the person and i)r()perty of tlie son durir*g the life of the 
son. Varadaraja (I 50-1500 A. D.) tells us that sons and 
daughters become owners of the properties of their father and 
mother from the rnoinent of their conception. Visliweshwara 
Bbatta (1360-13^^9 A, D.) and Balambhatta tell us that a child, 
whether a son or a daughter, in right of being a child, gets 
ownership of the father’s property from the moment of its 
concci)tion. Lakshmidhara (1100-1150) bold— w'C are told by the 
Saraswati-Vilasa — that a son had an apraiibanciha daya in his 
mother’s property. Nandapandita tells us, it wdll be remembered, 
that divided brothers continue, in spite of the division, owners 
of each other’s shares as their sapratibandha daya and th it this is 
the basis oi their mutual heirship. And Patanjali the great 
(600 B. 0 ), writing centuries before any of the authors named 
above, says that the words dayada (heir) and svami (owner) ara 
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Bynonymous, and wore n garded as eiich by Panini (800 B. C.) ® 
Coming down 1500 yojirs from Panini to 750 A. D, we find 
Asahaya saying that when a man contracts a debt, tlie man who 
advances the money and all his relatives become the creditors; 
the man who honowB the money and all his relatives become the 
debtors. And coming clown to the Sarasw^ati-Vilasa, (1497- 
1539 A. D.) v^e find it stating that widows of brothers ail of 
w hom have died in jointness—widows of such brothers get the 
property as cujiarceiicrs. 

The Wife 

The w ife stands at the liead of the series of heirs to the 
sapratihandha daya and let us begin with her. Vijnancphwara’s 
views as to the imaie in which a wife inherits her husband^s 
pre^perty are hiaied in uiin.istakable terms. Vijnaneshwara 
held that a woman became an owner of her husband’s property 
from the moment of her marriage. It w as this ow r.eiship which 
entitled a wife to spend her hu-band’s in(n;ey for family purposes 
during his absence. Jt was this ownership that seemed her a 
sliare in a partition between her husband and his eon. It was 
tliis ownership that ent itierl Ijer to a share in a partition betw^een 
her sons after her husband's: death. And again, it w'as this 
ownership that gave her the whole property in cai-e her husband 
died without leaving any male issue. Concluding his comments 
on Vajnavalkya JJ. 52, Vijnaneshwara says :— 

■o 

sr^T^fr 2TfJTT?r 

2 For the dates of the various works and writers, 1 have relied solely 
on the tabular statement of writers and works on the Dharma 
Shastra with their dates, given by the learned editors of the 
Dharma-Kosha at the beginning of the second volume of the work. 
For the dates of Patanjali and Panini, 1 have relied on the Intro¬ 
duction by Mahamahopadhyaya Pandita Shivadatta to the Nirnaya- 
Sagara edition of the Mahobhashya, 



312 


Data-Vibhaga 


^frnrfiiT arfq jt i im ^Jrfrr i 

jrf? fJTfq; ?riTRi^?T 'Tcfir; ?rjn%sFr ifcr i 

**ThuSy it mcar.s, that since Manu and others do not declare it to be 
theft in cases where in the husband's absence, the wife spends on special 
and necessary duties such as offering a meal or alms to a guest, therefore the 
right of ownership over properly exists in favour cf the wife also. Otherwise 
it (i. e. her act) would be theft. Therefore a wife also may have a share at 
the option of the husband and not of her own will. As the Author 
(himself) says further on (i. e. Yajnavalkya II. ll5):-“Jf he make the 
allotments equal, his wives should be given equal shares'*.^ 

Again, comnienting on Yajavalkya II. 135, and refuting the view 
of those that held that a widow could never inherit her deceased 
husband’s properbut was always entitled merely to mainte¬ 
nance from it, Vijrianesw^ar say’s ;— 

rPSTT STjft^SrVTPT ^ 'Tcf^TT: 

i "irf? fq'?f?rJiTJf5rr?T 'Tcf^r: 

I cPTT f^vr^rat TTT?rr:zr5T 

=5r I 5r«rr q^r jt 

snTcT ^fcT ii 

“If there be legitimate sons, it is provided, whether partition be made 
in the owner's lifeline or after his decease, that the wife shall take a share 
equal to the son's. “If he make the allotments equal, his wives must be ren¬ 
dered partakers of like portions'*. And again ; “Of heirs dividing after the 
death of the father, let the mother also take an equal share'*. Such being the 
case, it is a mere error to say, that the wife takes nothing but a subsistence 
from the wealth of her husband, who died leaving no male issue*’.^ 

Jimutavahana w'as equally clear. A wife became owner 
of her husband's property by marriage. If a man died leaving 
sons and a wife, the wife’s ownership of the property was 
extinguished at the moment of the husband’s death by the 

3 Gharpure's Translation of the Mitakshara, Second Edition (>938) 
pp. 806-7. 

4 Colebrooke : Mitakshara, 11. i. 31. 
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existence of the sons. But if the husband died leaving no sons, 
the wife's ownership of the property which had originated at the 
marriage continued unaffected. Says Jimutavahana :— 

^ srffioTT»nffrcr 

I ® 

"Nor is there any proof of the position, that the wife’s right in the 
husband’s property accruing to her from her marriaget ceases on his demise. 
But the cessation of the widow’s right of property, if there be male issue 
appears only from the laws ordaining the succession of male issue”**. 

The Father 

Similarly, the father’s right to inherit to his son was 
nothing but a continuation of the authority which the father had 
during the son’s life over the person and the property of the son. 
Says Jimutavahana 

JT«rT f^nrr 5rftT?T?RnTT.... 

. ^ 1 

‘‘Moreover, as in the instance of the estate of one, who was separated 
from, and not reunited with, his father and his brother, the father has the 
right of succession before the brothers, because he has authority over the person 
and wealth of his son; since he gave him life;.”7 

Jimutavahana had ample authority for his proposition 
that a father had authority over his son’s property even during 
the life of the son. Says Manu :— 

^rnrf ^ 1 

itw ?nTfe»r5®r?5r 11 

5 Dayabhaga XI. 1.21. 

6 Italics ours. Colebrooke: Dayabhaga, XI. i. 26. 

7 Italics ours. Colebrooke : Dayabhaga, XI. i. 29. 
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wife, a son, a slave, these three, it is laid down, are property- 
less; the wealth they acquire belongs to him to whom they belong*'.^ 

Commentators before Medhatithi (825-900 A. D.) deduced 
from this the rule that a master could without any scruples take 
his tslave's peculium for his own use, when pressed by adversity. 
In so doing, he was taking his own property.*^ 

The Husband 

A similar rule is laid down by Yajnavalkya II. 147 and 
the Mitakshara on it, with regard to the wife’s property. 

Yajnavalkya says : 

TRrf fr ii 

31. ^*A husband is not liable to make good the property of his wife 
taken by him in a famine, or for the performance of a duty, or during 
illness^ or while under restraint.'* 


Vijnaneshwara comments : 





8 Manu VIII. 416. 

Twi?; I arrrf? jt i 

I 11 Medhatithi on Manu VIII. 416. 
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Colebrooke traDslates : 

32. ** In a famine, for the preservation of the family, or at a time 
when a religious duty must indispensably be performed, or in illness, or 
**during restraint*', or confinement in prison, or under corporal penalties, 
the husband, being destitute of other funds and therefore taking his wife's 
property, is not liable to restore it. But if he seize it in any other manner 
tor under othei circumstances], he must make it good. 

33. *‘The property of a woman must not be taken in her lifetime by 
any other kinsman or heir but her husband”. 

In the portion corresponding to para 33 of Colebrooke 
above, there occurs in the original the word dayadenaj^"^ 
Colebrooke has translated it as * by ...kinsman or heir'*. We mav 
note that the word dayada means an heir and there is no word 
in the original corresponding to ^kinsman’. It is no doubt true 
that every heir is a kinsiriuii, but it is not true that every 
kinsman is an heir. A man who is a kinsman may not be an heir. 
”Manu, having promised two sets of six sous, declares tbe first 
six to be heirs and kinsmen; and the last to be not heirs but 
kinsmen*’.^ ^ We have therefore to drop the words ‘^kinsman or'’ 
from the above para 33 to make it an exact rendering of the 
original. 

It is important to note that the rule is placed by 
YajnavaJkya, not in his Chapter on Debts, but in his Chapter 
on Daya-Vibhaga. The reason of the rule is apparent: Tbe 
husband need not return the wife’s property he has seized under 
the circumstances, because the property was already belonging 
to him as daya (heritage), by the sole reason of his relation to 
his wife as husband, and in seizing it he was seizing his own 

10 Colebrooke : Mitakshara, 11 xi. 31, 32 and 33. 

11 The original corresponding to para 33 runs as follows :— 

ii" 

12 Colebrooke ; Mitakshara, 1. ix. 30 
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property. It is true that the wife’s property is during her life 
to the husband sapratxbandha daya or heritage with an obstruct¬ 
ion, and that therefore the husband cannot exercise his owner¬ 
ship of it during the life of the wife or of any nearer heir. But 
the rule lays down that under the stress of the circumstances 
mentioned in it, the obstruction wears out so far as the husband 
is concerned, and that the husband, in taking the M'ife’s property, 
takes his own property, and so is not liable to return it.^^ 


Of the doctrine that the heir gets the property after the 
death of the ancestor and that before the death the heir has no 
interest in the pro|>erty, the maxini **Nemo est heres viventis*’ 
is a corollary. The w'ords of the Mitakshara : “The property 
of a woman must not be taken in her lifetime by any other heir 
but her husband”, show that according to Vijnaneshwara even 
a living person could have heirs, and that the maxim of English 
law't Nemo est heres viventiSf has no application in the MiUikshara 
law. Further, the words show that the husband* in seizing the 
})roperty of the w ife under the circumstances, takes it as heir. 
The seizure was a particular case of inheritance and was made 
possible by the fact that the husband was owmer of the wife’s 
property even during her lifetime. 


The son and the property of the mother : 

That a son is owner of his mother’s Stridhana even during 
the life of the mother is clearly indicated by the Mitakshara on 
Yajnavalkya II. 121. The Mitakshara there lays down that, 
though the son has ownership by birth both in the father’s and 
the grandfather’s properties, yet there is a difference there, 
inasmuch as in the grand-father’s property the rights of the 
father and the son are equal, leading to the result that the 
father and the son must share equally and that the son can 


13 



Ylfamitnulaya, Benares Edn. p. 546. 
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demand a partition against the will of the father; whereas, in 
the father’s pro])erty, tliere is no equality of rights, and the 
father’s rights, as those «)f the acquirer, predominate over the 
son’s, leading to the result Uiat the son cannot enforce a 
partition against the father’s will, and that, if a partition takes 
place at the desire of the father, the father can retain two 
shares for himself. Vijnaueshwara’s opponent held that a son 
could not enforce a partition against tlie will of the father in 
any properties, whether ancestral or paternal, and that in a 
partition taking place at the desire of the father,the father could 
retain a double share for himseif, even in the ancestral property. 
The opponent cites two texts front the Smritis, the first from 
an unknown author^'^ and the sec4ind from Manu IX. 104.^''’ 
On the basis of the texts, the opponent argues that during the 
life of the parents, tlie sons are dependent on them in respect 
of all property, and that therefore they cannot claim a partition 
against the will of the father in any jtroperties, and that if a 




“While the parents live, he (the son) shall not be independent, 
even though he have arrived at old age**. 


^ ?nTJT 1 


Buhler translates and annotates :— 

•‘After the death of the father and of the mother, the brothers, 
being assembled, may divide among themselves in equal shares 
the paternal (and the matenial) estate; for, they have no power 
(over it) while the parents Jive,” 


•*The father’s estate is to be divided after the father's death, 
and the mother's estate after the mother's death (fCull., Nar., 
Ragh., Nand.)*’ 

Note that in the ['translation Buhler understands by the original 
word property, not only paternal but maternal also. 
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partition takes place at the of the father, the father can 
retain for himself a double share even in the grandfather’s 
property. Vijiianeshwara replies by pointing out that the 
texts refer, not to the grandfather’s property, but to the 
self-acquisitions of the father and of the mother; implying 
( i ) that the self-acquisitions of the mother stand on the same 
footing as the self-acquisitions of the father; and ( ii ) that a 
son has in his mother's self-acquisitions an ownership by birth, 
just as he has in the father’s self-acquisitions, though, on 
account of his want of independence, he cannot claim a partition 
in them against the will of the father or mother. Vijiianeshwara 
says 

fqi55r<msfqr 

’Tr?rrr'T^f^rT?3JTf^iT»T I ?T«rT ^ I 


Colebrooke translates 

**The dependence of sons, as affirmed in the following passage, 
**While both parents live, the control remains, even though they have 
arrived at old age", must relate to effects acquired by the father or mother. 
This other passage, ^' Ihey have not power over it (the paternal estate) 
while their parents live" must also be referred to the same subject.' ^ 7 

Unfortunately, the translation is inaccurate. Part of 
the inaccuracy in the translation of the first sentence has been 
noted by Principal Gharpure.^® A more correct translation 
would be :— 

16 Mitakshara on Yajnavalkya 11. 121. 

17 Colebrooke : Mitakshara 1. v. 7. 

18 ‘‘Colebrooke translates it as “though they have arrived at old age,'* 
meaning the parents; but the reading in the Mitakshara is 
•'Jaraya api samanvitah, even though he has arrived at old age" i. e. 
the son". Gharpuie, Translation of the Mitakshara, Second Edition, 
(1939), p. 2020, footnote 3. 
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**Thc dependence of sons, as affirmed in the following passage, 
‘•While both parents live, he (the son) shall not be independent, even though 
behave arrived at old age," must relate to effects acquired by the father 
or mother. This other passage, "They have not power over it (the paternal 
estate) while their parents live," must also be referred to the same subject". 

The last words “the same subject” mean “the effects 
acquired by the father or mother”. Thus :— 

“This other passage, “They have not power over it (the paternal 
estate) while their parents live/' must also be referred to effects acquired 
by the father or mother". 

Now we come to the bracketed words ‘the paternal estate*. 
If the passage is, as indicated by Vijnaneshwara, to refer to 
the effects acquired by the father or mother, we should expect 
the words in the brackets to be ‘the paternal or maternal estate*. 
The bracketed words do not occur in the Mitakshara but have 
been supplied by Oolebrooke from the remaining portion of the 
quoted passage which occurs in Manu IX. 104.^^ The word 
in the original Manu is paUrikam, Out of the six commentators 
on Manu, namely Medhatithi, Sarvajna>Narayana, Kulluka, 
Kaghavananda, Nandana and Kamachandra, the first and the 
fourth and the last have not explained the word. The other 
three understand by it both the paternal and maternal property. 
And Sarvajna-Narayana explains the word on the basis of the 
Ekasesha rule (Panini I. ii. 70), and says that the word means 
•paternal or maternal*.Thus the Mitakshara passage written 
out fully with the understood words expressed, would read :— 

I 

f'TriT *rRrT 

II 
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“The dependence of sons, as affirmed in the following passage’ 
“While both parents live, he (the son) shall not be independent, even though 
he have arrived at old age,*' must relate to effects acquired by the father 
or mother- This other passage: “They have not power over it (the paternal 
or maternal estate) while their parents live," must also be referred to 
effects acquired by the father or mother". 

It is clear from this that Vijnaneshwaru places a mother’s 
self-acquisitions in relation to her sons, in exactly the same 
position as is occupied by the father’s self-acquisitions in 
relation to his sons. Now the sons have ownership by birth 
over their father’s self-acquired effects, though on account 
of their w^ant of independence, they cannot claim a share in 
the effects against the will of the father during the life of the 
father. Similarly, according to Vijnaneshwara, the sons have 
an ownership over their mother’s self-acquired effects also by 
birth, though they cannot claim a partition of them so long 
as the mother is alive. 


Commenting on the same passage from Manu, the author 
of the Viramitrodaya makes the point quite explicit. Says he :— 


^ fq^ WlrTT: I 

•N C ^ 


^ fiNt: STT^^^TRUIci I 3T?T lT«r 

i.... 3rcR=^ 

5^ 3jR?srrRT?r i‘ 


.21 


21 The Viramitrodaya, Benares Edition (1930) p. 432. 
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Setlur translates : 

*‘On that subject Manu says “After (the death of) the father 
and also the mother, the brothers being assembled together shall equally 
divide the paternal estate; for they arc powerless while those are alive.*’ 

“Paternal * signifies, belonging to the parenl-i, since both are 
previously mentioned; hence by the phrase “after the father,*’ a period 
of partition of tho paternal property is expressed; and by the phrase 
“after the mother,” a period of partition of the malernal property is shown; 
the term “and also (cho)** however, is used for »hc purpose of indicating 
other periods, but not for the purpose of layi: g down the restriction, 
(that panili<.'n is to be made t nly) “ after the tlc:ith of both for the 
mother’s life docs not constitute a bar to the j ;:;litionof the paternal 
properly, nor the fatijcr’s life to the partition of tho maternal property. 

“Hence also ihe text, ‘For they are powerless while those are alive,’ 
is to be held as cstabiisliing the absence of independence in respect of the 
property of the father and the mother respectively; and not as establishing 
the absence of right, since it has been demonstra cd that the sons* right to 
property of the father [and the mother) accrues by birth,**'^^ 

Again, at the end of hia chapter on Stridhana, the 
author of the Viramitrodaya myn explui ly that sons have 
ownership by birth (»f their iijotlier*s p/operty even during 
her lifetime. 

?T^qt gcrrfrr frrr??r 

f^WT^r: I 

From this it is clear that though the sons have by birth ownership 
of the Stridhana property of a woman even during her lif( time, yet there 
cannot be a division (by the sons of it during her lifetime). 

Lakshmidhara held, wo are told by the Saraswati-Vilasa, 
that a son had an apratihandha daya in his mother’s property. 
Let us suppose that a man has a daughter D and a son of that 

22 Italics ours. Setlur: Hindu Law Books on Inheritance (1911) 
II. p. 306. 

23 The Viramitrodaya, Benares Edition (1930), p. 546. 
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daughter, DS. He has no otlur relatives. He has some property. 
The property in his huncis is a sapraiihandha daya to the 
daughter D and the (lauglitcr's son DS 1'he man dies leaving 
the property. The daughter gets it as an heir. And here 
Lakshmidhara says that as soon as the daughter D gets it her 
son DS also gets it as his apratihandha daya,^'^ 

The children have ownership of parents* property by birth, 

Varadaraja is as clear and says that men ‘'from the 
moment of their coming into relation with their father and 
mother ( i. e. from the moment of the pregnancies ) have 

ownership of their (i. e. parents’) properties.’’^^ 


sriP^?:r?r I fp.422).... trer^ 

'^ir?T*rr?T»rF'*fK ?nT 1 (r. 430) 

SaraswatUVilasa pp. 421, 422; Dharmakosha p i497 Cclumn 1. 


enrr =5r ^^qfer: 


srfJr^iRinf^qT: fqcr?«TT ^ ^ mfrsrr: 1 
^ ?rt g%JT;Tr 5 ^irr 11 

N C VD 


‘Tr4?«n’ 1 

'srrcTT’ 3r^3?rfJT^: 1 


?r«rr ?rcr> T?r>¥T»r ^ f'ltrft 

qfTBRTT: rf^jrTsrfsrGST: '^nf^sTr' i q# 

fqrrinrr- ^rw^srsHTfer 5r«rT 55nfJT?^iRcfrf^ 1 

C C C <9 

The Vyavaharanirnaya, the Adyar Libraty Edition (1942) pp.412~3. 
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The daughter and the property of the father. 

Commenting on Yajnavalkya II. 124, Vijnaneshwara says 
that when a man leaves both Fons aur] daughters a daughter gets 
a share w'bieh is equal to one fourtli of what she would have 
got if she had been horn as a son. Vijnane.shw'ara says that a 
daughter also is an heir and is entitled to a share after the 
father’s death. Now Vijnaneshwara has in his Introduction^'^ 
established that the death of the ancestor is not a 
cause of the heir’s right.So the father’s death 
is not a cause of the daughter's right. Vijnaneshwara has 
further establi8hc<l that ])artition is not a cause of property, 
but partition is of what is already owned, of wdiat is already 
property before parti Mon. So the daughter, in order to be 
entitled to claim a share, njust have been even before partition, 
a co-owner along with her brothers, of the property left by 
the father. As already noted, the father’s death cannot be 
regarded as a cause of lier right. So she must have become 
owner of her father’s property by birth even during her father’s 
lifetime. So, according to Vijnaneshwara, a daughter, like 
a son, gets an interest in her father’s property by birth. 

3RfT f’FW. 

Mitakshara on Yajnavalkya II. 124. 

27 As to the Introduction, vide pp. 207-270 above. 

28 Vide pp. 263-4 above. 

29 Vide supra pp. 2^3-6. The question raised • 

Purva Paksha. ?^!TpT*TT?rT^ 

SfT I 

Siddhanta: ^TRTcr <fer5p ’Tfnnrt ^ I 

VijnaDeshwara’s Introduction pp. 218, and 219 (Nimayasagara 
Edition i949) 
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And in this conclusion we are supported by Vishweshwara 
Bhatta and Balarabhatta, the two commentators on the 
Mitakshara and by the author of the Srariti Ohandrika and 
by Apararka. For Vishweshwara Bhatta (iSthCentnry A. D.) 
and Balarabhatta (end of the ISthand beginning of the 19th 
century A. D.)i question under consideration was as to 
what should be done in a ease wlure, after the death 
of the father, the sons have divided the heritage and have taken 
possession of their respective shares, hut the mother was 
pregnant at the time of the father’s (i. e. her husband's) death 
and a child, male or female, a son or a daughter, is born 
posthumously. Does that child get nothing as its brothers have 
partitioned the property before its birth; or is the partition to 
be reopei ed and the child to get its share ? Visliweshwara 
Bhatta and Balambbatta expounding the meaning of the 
Mitakshara on Yajnavalkya II. 122, say that the rights of the 
posthumous child originate at the moment of its conception, 
which is necessarily during the lifetime of the father, and that 
therefore the partition is to be reopened, and the afterborn 
child should be given its proper share; if a son, a share equal 
to that of its brothers, and if a daughter, a share which should 
be one-fourth of that which she would have got had she been 
born as a son. Says Vishweshwara Bhatta 










.no 


“The father’s property, though divided (is) as if undivided; because 
a child (apatyam) in its mother's womb, by the mere fact of its being 
a child (apatyatvad eva) is entitled to a ; hare of the father's property. 
Therefore the meaning (arthah) (of the Mitakshara) is that that child 

30 Subodhini on the Mitakshara on Yajnavalkya 11. 122; Obarpure's 
Edition, p. 53. 
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(i. e. the posthumous child) is entitled to a share of the father's property 
and of the accretions to it And here it should be understood that if the 
child happens to be a son (putratve, literally, if it happens that there is 
son-ness in the child), it is entitled to an equal share; and if a daughter 
(putritve, literally^ if it happens that there is daughter-ncss in the child), 
it is entitled to a fourth rati of the share to which it would have been 
entitled (if it had been born as a son) according to its caste, as will be 
explained presently (vakshyamanam) (i. e. in the Mitakshara on Yajnavalkya 
11. 124). 

Writing four centuries later and commenting on the 
same passage of the Mitakshara, Balambhatta says ;— 

srtf I rrf?Trrsr^^qcrfir^ i 

W ?Tf?T fT’fTTWJTT JT# rtT^T’T'TcJT 

?T?iTnr fq^sr?rrw|c«T^rqT^=^ i 

(Misprint. It ought to be Compare the Subodhini quoted above.) 

I (Misprint again. It ought to be 

Compare the Suhedhini quoted above.) ^ 

=qr5«rRrvTTpT^ \ “ 

“This is the meaning. The paternal property, though divided, is as if 
undivided. Bccaufe, a child, though yet in the mother's womb, by the 
mere fact of its being a child (apatyatved eva) is entitled to a share, 
of its father's property. Where the mother has conceived before the father's 
death and the conception was not evident at the time of the partition, the 
child bom of that conception is entitled to a share of the father’s property 
and of the accretions to it. And here it should be understood (bodhyam) 
that if the child happens to be a son (putratve; literally if there be son>ness 
in the child), it shall have an equal share (i. e. with its brothers); but if 
the child happens to be a daughter (putritve; literally, if there be daughter- 
ncss in the child), the child will get a fourth part of the share (which it 
would have got if it had been born a son), according to its caste, as will be 
explained presently (vakshyamanam). 

It will be noted that both the Subodhini and the 
Balambhatti say that a child (apatyam) gets an interest in its 
father’s property from the moment of its conception by light 

30 a Balambhatti on the Mitakshara on Yajnavalkya 11. 122, Gharpure’s 
Edition pp. 154-5. 
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of its being a child (apatyatvad eva) and that the child may 
be a son or a daughter. 


The author of the Srnriti-Chandrika held that women 
could not take property left by a male as their daya. But he 
thought that a woman could take a part of it for definite 
limited purposes ( yavad-^artham ); for instance, a mother 
or a widow could take a part of Ihe property left by her husband 
or son for purposes of maintenance; and a daughter could take 
a part of the property left by her father for purposes 
of maintenance and, if yet unmarried, for purposes of 
marriage also. Explaining the rules laid down in the Smritis 
that when sons make a division of the daya left by their father, 
the mother should get a share equal to that of a son 
and that a daughter should get a share equal to one-fourth 
of that of a brother, the author of the Srariti-Chandrika 
said that the motlur's right was got by her as pa/wi or wife 
when she married her husband and that the daughter’s right 
was got by the daughter when she was born of her father. 
Thus the ^idow had got her ownership of the husband’s properly 
during the life of the husband by marriage,'* * and the daughter 
during the life of her father by birth. 


SfRT-SR:, JT'ira‘5in«H»^WT 5nft»r?5[f5TTcr I #5T 

3W«rN^ ^r^rfer ziT3T2r?^JTif?ffire?crM5T 


It Smriti Chandrika, Mysore Edition, III. Vyavahara 
Kaoda, Part II p. 623 
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Apararka ]» clear like the sun and tells us that a wife 
gets ownership of her husband’s properties by marriage and 
that a daughter gets ownership of her father’s properties by 
birth. Commenting on Yajnavalkya II. 135 and 136, 
Apararka says ; 

fq?ra’^ ^srrftrm-^^rF^rTfef ^f^rfstnr ii “-* 

‘'By the rule laid down by Apastamba, “The togetherness (of husband 
and wife) springs from marriage,’* it is ordained that marriage alone brings 
about the ownership of wrnicn in their husband’s property. It should be 
understood that the ownership of the daughters in their father’s properties is 
accomplished, like that of the sons, by birtli alone”. 

The daughter and the pn party of the mother. 

From Balambhatta vve loarii tliat a daughter gets 
ownership of her mother’s Stridhuna by birth, and that a 
daughter-in-law gets (ownership of her father-in-law’s property 


?nrr'C«TT»Tfr>f ^ ¥rT?r<irTf*Tsr f%fOTT 

c c 

I Ibid p. 625. 


And again, IfSTT TiTSp ST# ?TZrT57f?#sfq' 

.i cpt sirw 

.i ibidp. 662 . 

32a. Yajnavalkya Emriti with Apararka’s Commentary, Anandashrama 
Edition, p T4.S. 
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by marriage with his son. First abfMit the mother and daughter. 
Says Balaiubhatta :— 

isrfw: 


•'Like partition (of the father’s Property) by the sons during the 
lifetime of the father, during the lifetime of the mother there can be no 
partition (of the moiher’s properly) by t)»e dauglitcrs or by the mother, 
though there is ownership by birth (of the daughters) in her (i. e mother's) 
property, because there is no express rule (authorizing such a partition, 
as there is a rule authorizing a partition between the father and sons, of the 
paternal property)'*. 

And Nandapandita tells us that just as the sons have 
ownership in their father’s property by birth, the daughters 
have ow^iiership of their moll:cr*s property by birth, but 
that the daughters cannot claim a partition of it during the 
mother’s lifetiaiep***^ But Sarvajna-Narayana commenting on 
Manu IX. 104 says that even the motiier’s property can be 
divided between the mother and her issue with her consent.''^''* 


33 The Balombhatti on Yajnavalkya 11 117 Gharpurc's Edition,page 143. 

f^tr^rnr^ ?f i ^ 

^TTSTIT^ifT^ t ff f'Pnfw 

3^riTTirf7 'TTTcr?53TT?r i 

Nandapandita : Keshava-Vaijayanti on Vishnu XVll. 18; Madras Ed. 
(1964) Vol. I. p. 304. 


Manava Oharma Shastra, Mandlik’s Edition page 1167. 
Also, vide supra pp. 302-8. 
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Now about the daughter in law. The queBtion is as to 
her place in the series of heirs. It will be remembered timt 
the KtTies of heirs to a divided, unreunited soidess man is fixed 
by Yajiiavalkya TI. 135-6.'^'* The heirs are broadly divided 
into tliree classes, (\) goir;*j.is (ii) bandhus and (iii) spiritual 
relatives. The l.eirs falling in the first class are preferred to the 
heirs falling in tih* secuuid; and heirs falling in the second to 
those in the third. ^2ac;ii class consists i f many individuals 
arranged in the rder oftln ir puiiyasatti or nearnt^sa to the 
svami or owner f>f the ])roperty for the time being. Amongst 
the gotiHjrMS, the individuals are grouped in the following 
subchisBcs; (i ihe wif* , (ii) daughters, (iii) daughter’s sons, 
(iv) mother and father, (v) brothers, (vi) brother's sons and 
vvii) the rest of the got rajas. We should remember that all 
the heirs oi the prcvi< us subclasses are also gotrajas, with some 
qualifications to he made about the dauglitcrs and daughter’s 
sons. The daughter’s son—excejit in the case of the kanina 
s<»ii w ho is born to an unmarried tlaughler in her father’s house 
and is regard**.! as the son of his motluw's father**"—is not 
strictly speaking a giitraja to his maternal grandfather or his 
gutrajas. But yet he occupies his special place in the midst 
of the gotrajus on account oi specific texts. The daughters 
are gotrajas because they are liorn in the family of their father; 
but cease to belong to their f.iiher’s gotra on marriage and enter 
the gotra of their husbarui and become his gotrajas by marriage, 
A consequeiHJe of this is ilia t w hen pioperty goes to a daughter 
oi daughier’.*^ son, i» goes lo anoiher gotra, and the gotrajas 
ot the original ow’ner from whom the property is inherited 
are deprived of it. It seems that avast majority of Hindu 
jurists have always tried to interpret the law in such a way 
as to keep the property w ithin the original gotra and to make 

36 And in the coiresponding portion of Vishnu, XVI, 4 11. 

3/ Yajn. 11. 1.9. 
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it available for enjoyment and sustenance of the members 
of the original gotra. One way of doing this has been to allow 
only a limited estate to the daughter. 

Now the danghter-in-law enters the family of her 
husband by marriage and becomes related to her husband and 
through him to all the gotrajas of her liusband. In virtue of 
this fact she becomes an h« ir to her husband and all the 
gotrajas of her husband. She thus becomes an heir to her 
father-in-law also. The question now is as to the position she 
occupies amongst the hiers oi the fatii<fr-in-lHw. Cases have 
arisen in whiidi a man has died leaving behind him a daughter 
and a 'widowed daughter-in-law. In such eases if the property 
goes to the daughter, it will g > out of tiio family and the poor 
daughter-in-law will be deprived of the means of maintenance. 
Some jurists have therefore tried to put the daughter-in-law 
as an heir before the daughter. A plain reading of Yajnavalkya 
and Vishnu on the point would make one believe that the 
daughter came first as an heir and then the daughter-in-law\ 
But Nandapandita is of the opinion that the daughter-in-law 
is preferred to the dauglitcr as an lieir; and Balambhatta is of 
the contrary opinion that the daugliter comes before the daughter- 
-in-law. I shall put the controversy between them in the form of 
a dialogue, in whieli N stands for Nandapandita and B for his 
opponent. 

N : When there is no wife, then the wealth left by a 
aonless man goes to the daughter-in-law and not to the daughter. 

B : How could that be ? Yajn. II. 135 and Vishnu XVII. 

4 and 5 say that the wealth of a soilless man goes first to the 
wife and if slie is not there then to the daughter. 

N : No, that is not so- You miss the significance of 
the adjective ‘sonless’. 'Son* includes his wife the daughter-in- 
law. So long as the daughter-in-law is alive, half of the son 
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is alive; and the man cannot be said to be ‘sonless*. So the 
property of a man dying sonleaa and daughter-in-law-less goes 
first to the wife (wiflow) and if she also is not there then it 
goes to the daughter. 

B : This means that when a man dies leaving no son but 
leaving a daughtcr-in-iaw and his owm wife, the daughter-in-law 
should get the property as the surviving half of the son, in 
preference to the \%ife (widow, the mother-in-law). Thus you 
are x)utting the daughter-in-law over the niothcr-in-law, 
disturbing the family hierarchy. 

N : No; that absurdity docs not follow. The wife is the 
surviving half of the owner and the daughter-in-law the surviving 
half of the son. The surviving half of the owner himt^elf is 
preferred to the surviving half of the son. So the mother-in-law 
gets the property and ihe daugliter-in-law lives under her on the 
property. Tims the rights obtained by both the daughter-in-law 
and the mother-in-law at the time of their respeclive marriages 
are properly given effect to. In fact they are com:, on or joint 
owners with the molhcr-in-lr.w as ihc marager. 

B : That see ns to be all right. But let us now confine 
our attention to tlie daughter and the daughter-in-law. What 
is the advantage of giving the property to the daughter-in-law 
rather than to the daughter ? 

N : Tlie first advantage is that we are giving its full and 
proper significanco to the adjective ‘sonles' ^J€'Condly, if the 
property go<s to the daughter it goes to her husband’.s family 
along with her and the poor daughter-in-law would be left 
without any source of maintenance and the family of the 
father-in-law would be extinguished. But if w^e give the property 
to the daughter-in-law it will remain in the family. 

B : That seeing to be correct But it seems to go against 
the dictum of Manu, ‘Anantaras sapindad yas lasya tasya diianam 
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bhavet, the property goes to the nearest among the sapindas.’ 
As between the daughter-in-Jaw and the daughter, the latter, 
whose body is made of particles from the father’s bod3% is a 
nearer sapinda to a man than his daughter-in-law, who merely 
co-operates with the son in procreation. 

N : You are losing sight of the existence of something 
more in favour of the da.iigliter-in-law\ There is not merely 
co-operation wMth the son and the consequent say^indaship, but 
there is the additional factor of sagotraship. The daughter in-law 
has entered by marriage the gotra of the father-in-law and 
mother-in-law and is going to remain tliere ft»r good; wdiereas 
the daughter is going to lose her ])arent*8 sagotraship on 
marriage. 

B : Then you mean to say that a daughter h is sapimiaship 
to her parents minus sagotraship; whore ts the daughter-in law 
has in herself both sapindaship and sagotraship to her father- 
in-law and so is nearer to him than the daughter, 

N : Yes, 1 do mean that. 

B : I’hen you would be proving too much. A father or 
a brother c r a brother’s son w-ould have to be preferred to the 
daughter as heirs on the ground that they are both sagotra 
and sapinda to the deceased, whereas the daughter is only 
sapinda. That would disturb all the Smrili texts. 

N : No; such a disturbance would not follow. Our 
reasoning is valid only so long as it does not contradict express 
8mriti texts. The texts have stated expressly that the daughter 
comes in as heir before the father, or the brother or the 
brother’s son. 

B : Jf that is so, then your pulling the daughter-in-law 
as an heir between the son and the wife goes against the express 
classiiGicatioii of heirs bv the Smritis. 
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N : How iH that ? 

B : The place of tlic daiighter-in-Iaw as an heir is amongst 
the gotrajas ulio come in after the brother’s sons, in the text 
of Yajnavaikya.^*^ 

N : I am afraid 1 iiave fK»t made myself clear to you. 
^ aj))avalk}ka exprr>sly mentions ffitlier, the brother and the 
tuolher’s son and puts them aft*'r tlie daugliter in the serits 
of liieis. But therein no mintion r.»f the daughter-in-law^ by 
name, and she has not been expressly put by him in any class. 
Jt is for us now to find oui in which of the classes mentioned 
by him he intends tiiat th*^ daiighter-ia-law’ sliould he put 
You say that she shemUl be put in the residuary class of 
gotrajas. I point out that she should be put into the class 
indicated by tiie word ‘son’, as the sur\ iving half of the 

Now let us turn to the very w'ords of Nandaparidita 
and Bala tubhatla. 

Nandapsndita says : 

!T ? fT^iTT 

srfq ‘‘sTsft «7,>T3rr^irfr: q??fr” ff?r ?tc 2TT i 

?RinT,'T^iTT^^T^FJn’3T«r^ srfq-^fq-^^T^rTr^rTRfgr'TT- 

38 “Note that the son’s widow is lirst in the scries of widows of 
gotraja sapindas" and that “no widow of a gotraja sapinda can 
inherit until after the compact scries of heirs (ending with the 
brother's sons)’- ^lUlIa : Hindu Law, 13th Edn. p. 137 and 
footnote (J) thereon. 

39 The above dialogue is based on the texts of Nandapandita and 
Balambhatta But it is to be noted that Balambhalta, in quoting 
Nandapandita, leaves out the first para of Nandapandita’s 
statement 1 have completed the dialogue taking the full statement 
of the argument by Nandapandita and bringing out ail its 
implications. 
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qs^TT'iTKRr I 

*'TrfZT^ ^5^SR ^ ff fF^rTT; rTSTfET^JR^ 

5 ^c? 3 T^^ira‘^iJT T^qiTT#SpT 5^r^f?T?TT#JT j’it^^sr:- 
^ I ?rsn=^ :- 

‘‘zr? 3 T ^tTT^ mq"? qfTif 3 !Fq sfr^cr i 
5 frq?q!I^fR 5 sF«rq-fq: ?lTTF 5 TqT^i; ll” 

I 

^ =sr if^: ^§TTrT f'TT^qqrW^^ fr^JT^TSETp- 
^r^qrrP^jqq'T'T^TqT ?fr?rfCE:^jTf^ qT=E?nr, fq^^qqRssrj^- 
?ff 4 frfTcq'¥q q , arf'? 5 ffiwT^qr ^T^fr^fq’JsniT: 
^^rqrqr: sr^WTqrcfWfr 1 q?T# fq^rf^ccif^sigs^JT ^=qcr, 
^Rinr, fqqfJT?r?^? 1 

•n' n 

q^q 'Tf^^’qT^TfrTT 'T^q ?rqq, qr^Enr^qq 
if^qqrmfq q ^fqqsqq, sfjjrqr jq^qq fqqrfq ^qqiqr srfqr 
qqqnr ?qf^cq?qT ^^qq^qw ?qq?qqqt: ^qfqqrrqq 

C C\ *0 

jrqqq?:!^ ^qqrqr qcr qrErTw^qFqrq 1* 

Balarubhatta, quoling Nandajtandita beginning with para 2 
above, replies :-- 

ffq ^q: I qq 1 q^p^qqrqrqsfq qqqrqrq^cq^q 
q^qRrrsq^qrq 1 qqftq: arqfr qqfErqrrTmqr qqr^rsqri^- 
qrqrq^: 1 “srErf qr trq anwr:” ffq qfrnmqr^qrqqq^FTq: 
qiSira ^qT qrq^FTf^qfqqq qc^qr srfqqqTq'rErq^q q^qssnc^:i 

40 Nandapandita, on Vishnu^ XVIT, 4. Adyar Edn. Vol. I, p. 290. 

The breaking into paras is mine. The portion between the asterisks 

has been quoted by Balambhatta and replied to. 
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^rSrrzn'?Tr^'T?TZ|T fTT?^JTcJTra?JTf^5rWjfj-^^ 

STT^P pT^r^TfarsFTTr'Tr^r ?wM%frgr^T^:?3TTW: I ^FSTRf^i^T- 

^ c -o 

^^q’T^Tirfr ^ci-c^Fr i arfcr i 

cr#JT q^cqr^firJTfrfq FfTT??rMr fsr^ i 


Nandapandita Haya : 

“Now, by the word‘son* in the expression ‘of person leaving no 
son' why is not the daughter-in-law' also meant ? as she also is regarded 
as being half of the body of the s m in virtue of the text of the Veda: 
‘The wife is a half of oneself'. (>\e reply) True; but as that maxim is 
applicable to the W'ife as such, and the inother-ir.-law also is saidtt^ be half 
of the body of the father in-law, the molhcr-in-law is half the b dy of the 
(deceased) owner and s/o is nearer to him than the daughter-in-law, there is 
no difference made by saying so. 

*But in the non-cxistance of the wife, it is the daughter-ln-iaw 
alone that gets (the property) and not the daughter; because her (i‘e. the 
daughter's) right depends on the non-existcnce of both the son and the wife, 
and though there is here the non-existence of the wife, yet there is no 
non-existcnce of the son, as half the body of the son (in the form of the 
daughter-in-law) is alive. And so says Brihaspali ; “He whose wife is not 
dead, half his body is alive. And when half the body is living, how can 
any other get (the property)”? 

Nor should it be contended that a daughter, being constructed 
from parts of the fathcr’.s body, is more nearly related to a man than his 
daughter-in-law who merely co-operates (in procreation) with the son who 
has been constructed from pans i f the father. For, there is not merely a 
co-operation with the son who is conNtrueted from the father’s body 
parts; but there is in the daughier-in-law a closer rclatcdness (to her 
father-in-law), because (she is linked to him) not only as a sapinda but as a 
sagotra also, than in the daughter (who though originally both a sapinda 
and sagotra to her father ceases on marriage to be sagotra to him), “if so**, 
it may be objected, “The argument could be illegitimately extended to a 
father and others also; (that is to say, a father or a brother or a brother's 

41 Baiambhatti on Yajnavalkya 11. 35 and 136. Gharpure's Edition, 

p. 206. 
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son could be said to be a nearer heir to a man than his daughter because 
the father or the brother or the brolher*s son is both a sapirda and a sagotra 
whereas the daughter ceases to be a sagotra on marriage and remains only a 
sapinda). ('Ve reply ) True; but their particular places (in the series of heirs) 
have been fixed by express Smiili texts 

And even in those cases, where on the death of the husband, the 
wife (widow) only inherits, even there one should not be misled into 
thinking that, as the mother's wealth, it goes to the daughter. Because 
just like the son's by birth, the daughter-in-law's ownership, through h;.r 
husband, arises in tlie father-in-law's property, by marriage; so on the death 
of the father-in-law, there is equality and sameness of ownership in both the 
mother-in-law and the daughter-in-law; and on the death of the mother-in- 
law the properly is of the daughter-in-law only; because of her common or 
•joint ownership (with the mother-in-Jaw during the mother-in-law's life).* 

Balaiiibhatta quotes Nandupandita beginning with para 2 above; 
and replies ; 

Though it is so as a matter of fact, its dependence on the non-existcncc 
of her (i.e. of the daughter-indaw) is not expressly stated in words (by the 
Smriii texts). (According to such an argument), the right of her (i c- of the 
daughicr-in-law) would be even before the wife, and every thing w'ould be 
upset. The rule of Brihaspali, which is based on the dictum of the Veda, 
‘Verily this (wife) is half of the .self,' teaches on account of proximity the 
wife's right to take the wealth of such a husband and does not apply here. 
(As here there is no such proximity in the d.iughlcr in-law to her father-in- 
law as compared to the daughter’s proximity to the father !• S. P.). If wc 
accept in (the case of) the daughter-in-law a closer nearness than in the 
case of her (i. e. the daughter), then the riulit of the father and others 
would conic even before the daughter, and that would contradict a great 
number of the Smriti texts. Ihc particularization of the place (amongst 
heirs) is as true of the daughlcrdn-law (as of the father and others); because 
she also is a gotraja By this it should be understood that the argument 
beginning with the words ‘Even in those case>* is also thrown oiT. 

It in clear from this that though Balambhatta eays that 
NaudapandiLa wan misguided in placing the daughter-in-law 
between the wife and the daughter, yet he docs not disagree 
with him when he says that “Just like the son’s by birth, the 
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iliiiigliloi in-l:*w’8 o\viit?i»hij», through lier liusbaini, arir'i-si ia 
her ihlht*r-ia*hivv s [^»o|>eriy h.y ra irriage". In ih it is 

the h.tsiH roiMrnoii to botli ihi* liisjiul iiiis. At tlie deatii of the 
, ilnrc’^vfro i liree rolalivt s oi'lii>< la exisl.aticr, tho 
wiiV, the (I 'iiglit/T M.»ai the dauirlK'-r-itf-Iau'. I'lu v ife had 
be*'*or:!e ow-r**' of hi;*, property by !n irriage with .him; the 
naijgliter h?u1 lioconio owntT by Idrth; iad the diiughter-in-law 
had beoi riii owi-er by her inurriai. e \\iili the roii of the 
liithtT-iu-iaw'. : he (jin i tic n was ia \vh.:l erticr ilieir owraT^-ffaips 
were to be giv -ni eliect to. Phe wiieh- ri/lit eame first and there 
was at* di.-i» iie a» to tliat. But lln^ie was a diircreuee of 
opinion, as to - lie prioriiy of right as b» ; vri-en Lius daughter and 
the daugin-h'iw. N niciaj;;;r.d «a that the r-ia- 

law’s r.slop t(* be given t UVei to ht'Ibie tlic (iriti/diter’s 

owaeriihif . B o;i??.il.)btill.i held tii il the daag'dei s (,*\vaership 
should haw; ity. It vva> tlie .''tfi.i log of li.ift> [/rioiity that 

was tJi*- l.jsk of the i:(a' uf iiilitriicUice. 

If. v. id : / i/oti(((I that. Kandapan 'a briiigsout here cleariy 
the eo-iiv. j (■ : = ip ( f i Ije pr(;f erty ur = the .MitaKshara I-w of 
ancehtor and heir. A mao is aioi-e an«i owjis sconu.* property; 
then he inarrii.s, Isis wife also becomes a eo-owner, though a 
co-ourKr wiihcij obitiuction, along willi him. Tlien a son is 
tiorn to liim. Tlie son beeoincxs by birt h a. co-owiier, a co-owner 
vvitli no obstruction. al(*ng with lliefatlier. Iiien a. d lighter 
is i>orn and she btnsornes by birth ;* co-i*\vii(;r wilh her luliie: and 
eojistMjuenliy w ith her bjotlier and mother; but she is a co-owner 
witJi obstrucLkuiS. At lids stage tJiere are four owners of the 
property, tiie falluT and the so;i haviiii!: (iwneiships with no 
obstructions and iIk^ daughter aij(i the luotiier liaviag i*\v jier.ships 
existing along witli i.»b^tiuctioiiS. But tlic inotber aiid the 
daiigliMT being tntonbers of the faiiidly have tlie right to enjoy 
the property for tiscir inainlenanee and education and other 
normal purposes c»f li\diig Tlien the son marries a wife. The 
wife becomes by marriage a co-owner with her husband of her 
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husband’s property, including his intrest in ths joint family 
property, and through him of the property in the hands of the 
father-in-law. Thus the property has five owners now, the 
father and the son, as owners with no obstructions, and the 
mother-in-law and the daughter and the daughter-in-law^ as 
owners with obstructions. Now the son dies. His rights are 
extinguished, but the rights of others continue as before. Then 
the father-in-law'^ dies and his rights are extinguished. The 
mother-in-law aiid the daughter-in-law and the daughter 
continue in possession and enjoyment of the property as before. 
At this stage the joint family consists of only females and each 
one of the members of the family owns the whole property. We 
have to say that the women are coparceners. Then the daughter 
is given in marriage and she goes to her husband’s family. The 
effect of the marriage, on account of the kanya dana, on the 
daughter and her rights of property in her genitive family are 
exactly like the effects of the putra-clana in an adoption on the 
boy given in adoption. She loses her rights of property in the 
family of origin and enters her husband*8 family and gains 
property rights there. But yet she does not lose all connection 
with the genitive family, because marriage does not nullify the 
relation between a parent and a daughter; she continues as a 
sapratihandha owner of the property in her father’s family, 
though the pratibandha or obstruction has become more intense 
on account her marriage. The old family has now got only two 
members, both of them female, the mother-in-law and the 
daughter-in-laws the daughter still remaining outside the family 
as a sapratihandha owner of her father’s property. Both the 
mother-in-law and the daughter-in-law have rights in the family 
property, though the mother-in-law’s rights may predominate 
over those of the daughter-in-law. Now the mother-in-law dies. 
At this stage the daughter wants to come in as heir and get the 
property as heir to her father-mother. Balambhatta would 
give the property to the daughter but Nandapandita would give 
it to the daughter-in-law. But one point is clear and that is 
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that even women are owners of the joint family property by 
birth (which includes marriage) and are coparceners, though 
when males exist in the family they are subordinate coparceners. 
And when the family belongs to a class where women predomi¬ 
nate, just as in families among the dancing girls, women take 
the position of men and mothers become the heads of the family 
and daughters get an apratibandha daya in their mother's 
properly. This shows that all heirs under the Mitakshara get 
property essentially as survivors.'*^ 

Widows of brothers all of whom have died in Jointness : 

There is another instance considered by the Sarasvati- 
Vilasa which throws further light on how the law of devolution 
of property works under the Mitakshara. There are three 
undivided brothers A, B and C and their three wives Y and 
Z. They own joint property. A dies. Does his widow X get a 
separate share of the property which her husband would have 
got if he had demanded it ? The law answered that women 
could not claim a partition. But by her marriage with 
had become the owner of /4*s property and so had become owner 
of the joint family property. Though she could not demand a 
separate share of it, she could live and w'ork on and claim to be 
maintained out of the properly and her right extended lo every 
portion of the property. Then B dies. His widow Y similarly 
has got a wife's rigJ t over the whole of the family property. 
But it is to be noted that these rights of the widows are, 
according to the notions of i>ure Mitakshara law, rights of 
female coparceners. Then C dies. According to the pure Hindu 
law of the Smritis and the commentaries, his widow Z gets no 
greater rights than the w idows and T already have. The 
three widows X, Y and Z who are the sole surviving members 
of the family get the properly for themselves, though there 
may be other divided branches of the jnalis or agnates of the 
brothers. Says the Sarasvati-Vilasa : 

42 W</e supra p. 1; and also pp. 302-8. 
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fT 'TcJrf?nTfT?5irT''TrwT^^’Tr??rs'27 

O <5 SLi 

^fcr e^tt i 

^;t ?5Tm^ 3Tf<?vHfTT?rt ?T#'Tr '3T^<irr ?5riTfcrHT45nn%# 

'=’ 

?f?T?jfl’’lT JT ^’TTrf I ^ ^inT^-'3Tf£rvr^?=f^c5fl'fft ^JTfTc^JTfrr’l 
?rf>Tr WFT'JTW^ ^Ttr: I sr^r^JT#- rr^nr- 

e 

I !=rrTf?r5rrfcT?r:^r#sf'T ^r^Tt 

sT^'^^Tcrf^p^iT 

“It is to be noted that the rule * 1 he wife, daughters etc ’ iipplics 
oitly to divided brothers; bemuse tor the wives (widows) of undivided 
brollicrs it is inipossihie to ta? c anythin?! from the undivided i n'puri} as 
the share ol th.: ii huFbard. as ro busband b,ad ary dcfipitc \ icce i f pro; erty 
as his o’.v!^. (Vow it n'ay I c ohjctlcd) if .k>, wico-ws id brothers, all of 

whom h ive depat ied for hca*cn when undivided, would not be entitled to 
take the shares (('f their hu^b.:'iKls). 1 he ^n)riti lay> down : ‘The widows 
of undivided iToihcrs take their doya.’ (v-. e repl\ ) Bcciusc though the 
;ne(js or rj^r.i’.tes arc in existence, >el ss tVicrc is ro existence of hrctliers 
(of the dc.:c:’.scd brothers), the dnya owrjf.d by ail of :hcni has coniined 
itself To carh one of tJ tm (i c. to each ore of the widows) and is ddinite : 
therefore the rule is applicable, ihoui:h thc> were undivided, as if they were 
divided; and the wives (wiilows) do take their shar s." 

It is ckcir froTu tiuN; tiuit wliori a !-u»nlior ol brothers with 
their wives lived as o<( imImts <^f a. joiid farniiy uiul ail the 
brotiiors (iied in jointress, then all the widows lc»ok the joint 
family’ yiroperty as et^parceners with the henefit of fsurvivcr^hiI) 
and could divide it irtu sharoH ilu*inM:*hes It will be 

noticed tiial this solution of ibe ])r<»hh rn is more just tlian 
the Anf^lo-Hindu s diition rhat the widow of the last Hiirviving 
brother t-kes the proyierly i vliuqni-*ldug the ot! or widows to 
the status t»r persons liaving only mail tcM ance rights. 


43 Scrciwati-Vilasa, p. 405 
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Divided Prathers : 

TjC-t us uow corvi*' to tlii' CMf*'> of Itroihors. A /? i^.ro 
brothors. They cun bo oitl-cr divulrd or lUKlividfd. If they 
are dividtd, tho |>r{)];('rly of (uic: l)rf‘fher is the 

sapratihundhci Java (U 'the daya existim; cdon^ with a pratlhamlha* 
to tijo other divio'td brother. 0::e 'rJivided brother is tlie 
setpratibandha (nvoer tif t<iC j)ro|>t;ty of hi^ divided brother. 
Here, Nan<J;iji iudiiii f-ays ; 

f^^TlrTTRT’Tfr TT5q'"'-J^ 

“Rcii'.ly si’crJ.ir the ca'c cf dividtil seii'*' and br»»lhcr>, ii is 
ncccssarity l..> be aceci ted ih.jt tlicrc is the )C»ati;Mi ef ovvr.^'rship 
(ivaiva^scmtandl r) in each other’s proj crty ({.•iraif^araAhane)’*^ ^ 

It i^ clear .from ila**.** •vt.-'-ag's fx*;^ the Mitakdi.'ira, 
the Halambhiit'd, tiie jStdoluxlhiid, IIjo iJaYabha.jfra. tf-e Sriiriti- 
( haridrika, the SaffiFwati-Vilaj^'i the \'irM{u‘trodaya, the 
Vyav»!iar.»niriiaya, Apar??rl:a mfw| N x*d;!')a!.<ii?»r. il^it tlio 
wife’s li^ht to the y)roj?rrty (f her Im.-i>fi7sd is boro evt^h 
duritig the lifetime of tin hti^’bar.d; that a bither is ow»ur of his 
son’s iirojterlj^ evt n iiuiirg the life of tltcsnu; tloit the husbainrs 
right to tho wife’s St.r ifl!:ana which he lets ii!lK*ritc:l was horn 
even durifig the lite of tlic wife, rnd that under some 
cireu» isl>»»«ces ci'uld ( \( rci«e that riirht (‘vc:s during tlie life 
cd* the wife; that a daughter’s ow iiership of lier mother’s Stridhana 
arises even during the life of the mother, by birth; tiiat a. 
daughter gel^; ownej shifi (»f Jior father’s property, like a. son, 
by birth; that a daughter-in-law b<;eoinc.s o\Micr»fher father- 
in-law’s property even in Ids liftdinje, as soon as she ii^ marricMl 
to his son; that a son gets a riglit to his mother's property 
during the mother’s life; anrl tliut divitled brothers are owners 

44 Vide Nandaparidita’.s commentary on Vishnusmriti V. 1 /9, VoJ. 1. 

p. 150, Adyar Edition. 
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of each other’s shares even after partition; but their ownerships 
are co-existent with one or more obstructions and so, generally 
speaking, cannot be exercised till the obstructions are removed. 

A man acquires property by purchase. He becomes 
owner of it. Along with him all his relatives, solely by reason 
of relation, become owners of it as their daya^ The relatives 
are the dayadas. Thus it seems that the words .wa/ni (owner) 
and dayada (heir) are almost synonymous. And we are told 
by the great Patanjali (600 B. C.) that they are synonymous and 
that Panini (800 B. C.) regarded them as synonymous.'^*''* 

If under the Mitakshara law, the ancestor and heir, 
whether living as members of one family or of different families, 
are coowners of the property; and if in a family all the members 
of it are coowmers of the family property; and if all of them 

“iTcrJT 

(Panini II. iii. 39) II Patanjali on Panini II. iii. 9. 

The Balamanorama on the Siddhanta Koumudi on Panini II. iii. 39 says: 

f?«RnT I 

•N 

‘‘In (Patanjali's) Bhashya on Panini II. iii. 9 it is stated that the 
word dayada (heir) is a synonym of the word svami (owner.)" 

It will be seen that the whole doctrine of sapindaship and daya is 
based on a firm institution of marriage and of patriarchy and of the 
continuation of the ancestor’s life in the descendant, as summarised 
in the Vedic doctrine of ‘'Atmovof putranamasi, (vide supra p. 168, 
foot-note 3iS) veriy you yourself are there under the name of the son." 
Some of the Lingayat teachers wanted to replace the bonds of this 
blood-relationship by spiritual relationship and reshape the law of 
property, and sought to interpret the Vedic dictum Atmavai putrana^ 
masi in a different way. Vide Kereya Padmarasa (13th century A*D ) 
Deekshabodhe ( ) Kamatak University Publication, 

p. 39 et seq. 
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get ownership by birth (which includes marriage) and if all 
members of the family can enjoy the family property-it may 
be asked—what is the difference between the interests of the 
various persons ? First, confining our attention to cases w'here 
the ancestor and the heir are sapindas belonging to different 
families, we have to note that the heir may be a separated 
gotraja sapinda or a bandhu. In either case the heir is 
obstructed from enjoying the ancestor’s property and from 
claiming a share of it during the life of the ancestor. He is a 
sapratibandha owner of the ancsstor*s property and his right 
to enjoyment of it or to claiming a share of it during the life 
of the ancestor or a nearer heir are under obstruction. If an 
heir and ancestor are members of one and the same family, 
then the heir, as a member of the family, has the right to enjoy 
the property but has no right to claim a partition of it. 

For instance, a man’s mother’s father’s son ( = maternal 
uncle) is one of the man’s heirs and the man and the maternal 
uncle w^ere never members, and could never have been members, 
of the same family. But still the maternal uncle is, according 
to the Mitakshara, an heir to the man, and the heirship has 
been constituted by the relation of the maternal uncle to the 
man, and the relation has come into existence during the life 
of the man, or, in the Mitakshara terminology, the maternal 
uncle has become an heir by birth. Thus the man and his 
maternal uncle, though belonging to different families, are 
during the life of the man himself coownors of the man’s 
property; but the maternal uncle is a sapratibandha coowner 
and cannot claim to enjoy the property or to have a share of 
it during the life of the roan. 

Now take another case. A man’s paternal uncle’s son 
is an heir to him. In this case the man and the paternal uncle’s 
son could have been members of a joint family; but now, on 
account of division, they are not members of one and the same 
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fiuliily. Dut. yet the nian «ik1 the pa<ci'/ial uncle’s son can 
he ancestor an.I heir and are e(i(»wi!ers of i he man's property. 
In this ease also the patennil uncle’s son is (»t)sirucic*d from 
the prop^iTLy and from claiming a share of it during 
the iiie * f the man or nearer heirs, 'fhc ol);?truction is to the 
of enjoymei'^: mu] io the right to claim a ]»artition. 

Now id u." lake a ra.-f* of ]jerf>oiis living as nirnnhers 
oi a fanii'V. I l:c li.ost common sort of such cases is that 
hetuten a afUCctor and a female l oir; between husband 

;Ui<i wife, f.ith.-r and n-married daughter, :ind father-in-law 
anil (laugliit r-in-lavv. 'i'he husbrn d and wife and the uaughter- 
in-Jaw and liiC un-Uiairiid dangliter an* members of (*ne family 
and all of tia ni are co-onwtrs of tla^ family projseny and have 
el.duis to the enjoyment id’ it. But the doclrinc of iufcia 
triuHiruni comes iiito oiaraibrn ;;nd ihe fe.rmie ineTVia^rs arc 
preveT'tcd from claiming a pin tit ion of the jiroperty from the 
male ineml'Ci.s; though, if a partition doe.s take place between 
the male ineiubeis, the fern^lts in some ernes have to be given 
separate shares, licit: the <d»stiiiction is not to the enjoyMn*nt 
of the properly but to a claim for liaving a separate share. 
Ail this is made char by NaiMJapiindita. lie calls the daya the 
.siidhinana <^r ( oiniijon jwf^peity of all iliC sapindas, or ancestor 
aiid h(dr, and points Ui the right to daim a separation of the 
propi rly as the unmistakable mark i)\ x\\g aptatibandha daya\ 
sugg( sling that the absence of a right to daim partition is the 
ma:k of a .sapratihandha daya.^^ 

A Corollary : 

Let us descend 150b years from Baiiini to Asahaya 
i750 z\. D ). Let us consider the natiiTe of a debt in the light 
of the Miiakshara doctrine as to daya, A man C acquires 
Ks. 500. Ho becomes the owner of tJie amount by his act of 

46 For the passage from Nandapanditu, vide supra pp. 14-15. 
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acquisition; and immediately each one of his relatives, whether 
by blood or by learning, becomes an owner of the amount as 
his or her day a. 

D asks C for a loan of the sum and C gives it. In 
advancing the h an, C is advancing money which belongs to 
himself and all Jiis relatives. So not only C but oil his relatives 
also become the creditors of D. 

It is D that borrowed the amount. By the act of 
borrowing he has become the owner of the amount. And 
immediately along with D, all the relatives of D become 
owners of the amount as their daya\ and con:^equently, they also 
become along w ith D, the debtors for the sum. 

Now the ])o^ition is this . C, along w ith his relatives, 
is the creditor; and /), along with his relatives, is the debtor. 
And this is what w e are expressly told b> Asahaya. Commenting 
on Narada IV. 1. ^ I 

II and explaif.ing the word rina 

or debt, Asahaya says : 

?r?r ^rsjrrsrJTpT srR'T'fR 

“Now this word ‘debt’ is a technical word (sanketika) according 
to the convention of the Smrilis The word has become established in 
current usage to signify something borrowed, where it is to be rendered 
back or returned with even vyaja (? interest ? ) by him who has borrowed 
it and his relatives, to him from whom it has been borrowed and his relatives* 
(The word does) not (signify) anything else”. 

47 Dharma^Kosha, Vyavohara Kanda, Uttarardha, Vivadapada, p. 623, 
Column 1. 
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Thus just as title to property is contHgious and tpreads 
from tho earner to all his relatives, so the liability to pay the 
debt is also contagious and spread-* from the borrower to all 
his relatives. 

We shall follow the law^yers a litcle further on this point. 
A Brahmin lends money to another person. The Brahmin with 
all his relatives becomes the creditor, ills ultimate relative 
is the god of water. So the god of water bocomes the ultimate 
creditor; and so in the last resort can give a valid discharge 
for the del)t. 

The Brahmin dies leaving no issue. To whom should 
the debtor make the payment ? Narada-Samhita answers 

5 JR tJTJT mRJTFT ^ 

M JRT 5 !T ^TfrUT: ^ 

^ II CRT 

fJTftT'T^ 11^® 

“Something is due to a Brahmin; but neither he nor any issue of 
his are there. 1 hen the payment should be made to his agnates; if there 
be no agnates, then to his cognates. V- hen there arc neither agnates 
nor persons related as cognates, then the payment should be made to 
Brahmins. And when they also are not there, the thing should be consigned 
to the waters*'. 

The order of the rights of the creditors is based on 
propinquity. 

Let us now come to the debtor's side. The original 
borrower and all his relatives become debtors. Heie it is 
necessary for the lawyers to find an order in which the liability 
is to be enforced against the original debtor and the relatives. 
The original debtor is liable because it was he that borrowed 
and his relatives are liable because they are relatives, in the 
order of propinquity. One's closest relative is the son (including 

48 Narada^Samhita 11. 96. Dharma-Kosha^ Vyavahara Kanda, Uttarardha, 
Vivadapadani, p. 704. Vide also supra p. 8. 
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grandson and great-grandson) and according to the Smritis 
the son has to i)ay the debt cvf^n though the father was 
absolutely poor and has left no heritage at all. Here the 
liability is based on relation alone and not at all on the son’s 
taking a heritage from the father. In fact Asahaya explains 
the son’s liability on the biol*>gi(5a! fact that the son is born 
of the father; nay, he goes fun tier and says that a descendant 
inherits the greatest of ail lierilages. namely his body, as a 
prasada or gift of love from his ancestois Similarly the 
liability of all the other relatives also was based on the 
biological relationship of Sapindaship. 

As time passed the lawyers rnitigMled the rigour of this 
rule by introducing another faettu' iiito it and said that he 
who took the heritage from the deof nsed should pay his debt 
and expressed it by the maxim : Rikthanusarl rinam^ the 
debt follows the heritage”. Ifencehirward no relation, except 
the son, grandson, and great gradson, had to pay the debt 
unless to the fundamental cause, nanicly his relation to the 
debtor, there was added the fi rlber co-operative luiise of his 
having received from the debtor a heritage. 

?T5’T I JIT 5?rT?nPF?r- 
^TTS'w^JTTsfq’ ?T?Tf?r: ?rT 
TTsnrfnftjrJPTf^^ft i i jt i 

I 5T?r: 

i ffT’JTEITfJTTfir- 

^#3r5r?n^?nPF?f ?r?r#: i ^tct; ^rr^fr- 
JT<T?8r*r«isT?THTrsr^fj:'»ft ^ ?f5r^Tf?r i 

Dharmakosha Vyavaliarakanda, Vol. I. part II. p. 623, Column J. 
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SOME CONTROVERSIES 

The reader must have been struck by this time by the peculiar 
method by which the scholiasts developed the law. They took 
the texts of the Smritisand the settled customs in the community 
as the starting point of their studies and developed the law by 
the method of interpretation, always keeping the idea of 
dharma before their mind’s e^^e. And in this interpretation 
much use was made of the controversial method. We have 
come across uyi till now some great controversies; the 
controversy noted in Chapter VI, Two Arguments, as to 
whether the ancestor’s death could be a cause of the heir’s 
right or whether the heir’s birth alone was the cause. Then 
we came across the controversy as to w'hat is the source of a 
knowledge of the law* of property, whether property could be 
understood only through the means of the shastra or by the 
use of our sense organs and reason; then there was the 
controversy as to the nature and function of vibhaga in its 
aspect of x>Hrtition and we saw^ that '^partition was regarded 
(i) by the Maithila lawyers as involving both destruction and 
creation of ownership; (ii) by the Dayabhaga law^yers as 
involving neither destruction nor creation but manifestation 
and ascertainment; (iii) by some Mitakshara lawyers as 
involving no creation but only partial destruction and (iv) by 
the majority of the Mitakshara lawyers as involving neither 
creation nor destruction but only a restriction, by putting 
under a partial pratibandha or obstruction the right of each 
one of the sharers. Another fine specimen of controversy 
was that between Nandapandita and Bdlambhatta as to the 

1 Chapter IX, at p. 138. 
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priority of the right to inherit as between the daughter and 
the daughter-in law. All these controversies, except perhaps 
the last one, had been current among the lawyers before the 
Mitakshara and the Dayabhaga were wTitten. We shall note in 
this Chapter some more controversies 


I 

The first of them was about the possibility and nature 
of group ownership. It is an old controversy originating 
among the Purvamimamsa philosophers and recorded in the 
Furvamimarosa literature under Jairnini X. iii. 50, 51, 52. 
The question that arose for discussion was this: In some sacrifices 
a dakshina or fee of twelve hundred cow’s was ordained by the 
Veda to be given to the priests. The question arose whether the 
sacrificcr should give these twelve hundred cows to the 
group of the priests as a whole, leaving them to divide the 
cows amongst themselves or whether the sacrificer should 
himself make the division and pay his share to each one of 
the priests. Here the quest on of the possibility of a group 
owning something came in. The Prabhakara school held that 
group ownership was not at all possible and that the cows 
could not be given to the group at all and the sacrificer should 
make a division of them and give them to individual priests.^ 
'Fhe Bhatta school, on the other hand, held that group ownership 
w'as possible but not very convenient, and that in the instant 
case the sacrificer should make the division and give each 
priest his share. But in some cases only one cow had been 
ordained as the fees to be given to two priests, and in such 




Somanatha i Mayukhamalika commentary on the Shastradipika on jairnini 
X. iii. 50, 51, 52. Nirnayasagara Edition p. 689. 
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cases no division was possible and that the one cow should be 
given to the group of the iwo priest s.*"* 

Tiie gist of the Trabhakara attai k on tie theory of group 
ownership is ftiund in Vishwarupa, in his commentary on 
Yajn. II. 189(193).^ When 1 he theory of group ownership was 
thus attacked by the Prabhakaras, some lawyers seem to have 
drawn wrong corollaries from the alleged impossibility of group 
ownership. One of them was this : that collective property 
w^as not owned or pnsKessed by anybodx; it was not owned by 
the group because group ownership was not pc^ssible, and it 
was not owned by any individual member because no individual 
thought himself to be its owner and able fully to deal with it. 
The property was therefore OAvned or j)ossesscd by nobody in 
reality and so no theft of it was possible. If the Srnritis pre¬ 
scribed any punishnunt fir the theft of gr(»up juoperty, the 
punishment was for secular purposes (clrishtanha) only and not a 
punishment for a sin. TK*ere was no sin in I lie theft cf group 
property. Vishwarupa refers to this view refutes it. 

Vajnavalkya says that when emissaries from a aaniuha or group 
liave come to see him, the king after their work is finished should 
dismiss them, liaving honoured them by m king gifts to them 
(»s representatives of the group).^Vjshwwupa raises the ijuestion 
whether a gift couid be made lo a .san^uha or association or group 
and whetliir a group can own property. His answer is that a 

Parthasarathi . Shastradipika on Jaimini X. iii. 50, 51, 52. 

Nirnayasagara Edition p. 689. 

^ arrJTTcrH i 

qirqfir: ii 

Yajnavatkyasmriti with Vishwarupa’s commentary Balokrecda, 

Anantashayana Edition, p. 268. 
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group cftn own propert}^ but he has a novel theory of a group and 
group ownership. The theory is based on the v^ork of the 
Purvamimamsa philofophers. Vishwarupa admitted that the 
group had no separate mind. So a group could not own anything; 
an individual eould own. But he pointed out that an individual 
in a group was not like an individual outside a group^ He was 
just like the aacrificcr and priests in the grou]» formed by the 
sacrificer and the priests The group li.id b«‘cn formed for the 
common purpose of performing the saerifijc lor the sacrificer and 
that was their common work. On account of that common 
purpose the body and mind and sense organs of each member had 
come to belong to each one of the other members^ and the sacrifice 
could be continued even in an occasional ao^ence of the sacrificer. 
Each one of the group was present at tlie sacrifice through each 
one of the other members. The sacrificer was performing the 
sacrifice through the bodies,minds and sense organs of the priests. 
Similar was the case— Vishwarupa continued— with raher 
groups. It was true that the group w>»s not a separate entity 
from the members of it and it bad no separate mind and could 
not own anything. It was tiuo that an individual could own. 
But when an individu il was a member of a group formed by a 
common purpose and for a common work, he* absorbed into 
himself each other member of the grcujp and reflected him. 
So each member of a group was the whole group itself. Each 
individual member’s mind was with the mind of each one of the 
other individuals. A consequence of this was that the body and 
sense organs of each individual cam^^ to belong to every other 
individual of the group so far as the ooinnuni purpu^je and work 
were concerned. So each member could own pro}»eriy for the 
common w^k and purpose through iln» mind and body and 
sense organs of the other meniKcrs of tl»c gn^iip. So the group 
could own the property in each number owning it. Group 
ow'iierhbip was theref ore pos>ible in this w.iy and a gift could be 
made to a group and there ct)uld be theft of group property. 
Hence the Sinritis prescribed gifts to grou]»s, lor religious merit 
and punishments for the sin of theft of group property. 
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Says Visbwarupa : 

?^^jftT3TcWK S3Tf^W?Wc2nqfTT^»TO5T^55y«r’JTT«rf«n^ 
?:RJT5jT7?r^^ I 3r?r q;^ =q‘ *r»T?5zf sttritrt ^q^rirt ^r- 
^^irgi'-q^iT^JT ^q’dirfr I ?r«fT=qfR'3rTiTfq fr qfTi’T? 5r?3T??i»f 
I ar^'tsJTiTR’fiTT^ jfi'jft if?r i® cRT 

= 5 r ?rf?r 5 ?nT^ 5 ?T|TW ^ ?qT?, i 

srt q^crsq-^crq; i qfo^cTi^irfin’: qiwif^q-^ ‘^BHrnftsRT- 
5Pi¥Tf?qr=qfiTJftT^ storTr i cr«nfq=q^ 

5iR^>sqrr55T^q- ?trR l sr’ft’BqW l 
?qRT«TR; I 5 ^q’RRn^fsr: 1 tRj 

■?r*[?Rt ^?^q?nT 1 ?T5fw ?r?f 1 ^?TfjR 
rR^RTTOT: ?nT^q?!t srfcrqiTR 1 5rqw =#^^qr^?RR«‘Rr 

o 

^f?r ^q; 1 q ^nq^'t^qr qrftrr 1 

qqT^qrqrqwriftTirRqqR arfzR qfqiqfq ^r^rfst 
qrzT# I WT^R 5R =^tf??Tq I q =5r RT^fR q tqi?; I 
q =#q RRTf^qrq^rfR:, RErr^q^jiRcr 1 5i%?r ?qiq; 1 

?RRT?TRqf?r?irR qR RqTqqfrTfrf?! 1 ?r?RR^ 1 q-^qqi- 

sriqfrqqrq^^ ^ qqqRTq rt: 

qfqTfqqTRTTRrqRTfq’STRq 1 cf^^q^qrFwq*?; 1 ^Rq- 
fqSTRR^frqqt qfRSf STRrRff RnTRT^TRRSRfrr I 
5T 5 ?R3rTfzRTqTRqqR qipRiiT ^ftTqrfqRq RR# 
^^PTRqqT^ f^qrqrRqRq q?q^Hiq>ir - H^ ^ 

?:^!Rs?##R?y srqipqq 11 ® 


5 Ihesc *kec/i/t* are the Prabhakaras. 

6 Vifhwarupa on Yajaavalkya 11. 193, Anantashayana Sanskrit 
Granthavali Edition p. 268-269. 



Some Controversies 


353 


**Now, a gift to a group does not stand to reason (i.e. is impossible) 
because a gift fuliils itself by the creation of the ownership of another 
(i.e. the donee) and the members forming the group (samuhinam) are not to be 
connected, each one taken severally, with the ownership; and there is no 
entity called a group, apart from (the individual members of the group), 
which is capable of ownership. It is for this reason that when asked for any 
(item of group property) they say “It is not yet ours'*. And it is for this 
reason that no gift (aisarga) is desired to a group of Ritviks. So this use 
of the word dena or gift (in the text of Yajnavaltya) is only in the 
secondary sense of mere abandonment (utsorga-matro). So say some.^ If 
that is so, there wculd be no guilt in mis>appropriation or theft of property 
belonging to a group. But (guilt) is desired (by the lawgivers); because it 
is seen that punishment is prescribed- So this is lo be explained. And 
here some re<'rle> iliirking themselves falsely to be pandits, say, like 
non-believers in the Veda, that the prescriplitms of puni.shments have a 
secular purpose (drista-proyojana) only, if that is so, a transaction of 
a gift or the like to a group for a religious merit would have no basis. 
To this wc say: —It is true that the members of a group can have no 
ownership. But who cari rrcvent the connection of ownership with the 
group Y<»u have said ihat there is no group apart (from the members). 
That is so, verily. (But) il'.c members of a group ticsiring and depending 
on each other, on account of the common work, become (each one of 
them) the group. d it is possible lo say that each one of them, 

desiring and dependir; on the others, is corinected in this way with 
ownership. Nor can it be said that there is no Vcuic injunction to make 
a gift lo such persons. As there is at another place (in the Veda), 
injunction to gi\c a cow or other animal as an undivided doks/nno or fees 
(to many persons), it is learnt that even many persons can have connection 
with a gift (as recipients) The injuction islo make a gift to a Brahmin. 
(It is) not (said) that gift should not be made if (the Brahmin) is desirous 
of and dependent on others Nor can it be said that this (group ownership) 
is an illusion (bhronv) created by a mistaken belief (obhimena) of ownership; 
because there is no contradiction or annulment of it And this (question) 
may arise here: W hen all the members of the group are not present how 
could a gift be made to them? Ibis also is wrong; because ownership is 

7 1 hese ‘some* are the Prabhakaras. Vide supra p. 352 footnote 5. 

8 This is an instance of the fondness of Vishwarupa for vikatokti or 
paradoxes, to which Vi jnaneshwara refers in his introductory verses 
of the Mitakshara. 
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created in the accertors (of the gift) as depending on and desirous of each 
other; and because their bodies, sense organs and minds have become 
common on account of the agreement, at in the case of the Ritwik 
priests and the sacriiicer; and because their minds are present (at the pJacc 
tvhere the gift is made) in virtue of the agreement, just as in the case of the 
lacrilicer who is absent from the sacrifice; and because their being in a 
group has been ordered by the shestro; there is surely likeness to the 
Ritwik priests and the sacrificer. Now as for the objection that the 
nieoibers of the group say that it (group property) is not theirs. That 
means (^ith regard to) indcrendence. And as partition (of the gift by the 
sacrificer) is erjoir.cd (by the Veda), a gift to the group of priests is 
unbeaten, even if one does not depend on the above reasoning. But 
those who think that the dakshina is to be divided because no gift is 
possible to group members, for them in places like “A horse is given as a 
dakshina'' etc., division is impossible as the thing (to be given) is one, and 
it is not fit to give (its) rri«^‘c; (cvcr>thing) is chaotic verily. Enough of 
this topic (of discourse ( r controversy)." 


An effect of Vishwarupa’s perception of the leal nature 
of the individual in the group and his declarHtion that the 
individual in a ^roup wga the gfoup itself on account of his 
mental absorption of all the ineiubt rs of the group into himself 
and the ahsoiptioM ofliimst Jf into e/ich other rnemher, led to 
the jurisprudential percepiion that vihhaga involved the reverse 
mental process and altitude on the part of the separating 
individual—the process of de-zibsorptiort and of regarding himself 
as separate from the group. Partition was seen to be essentially 
a mental affair on the part of the separating member; and the 
breaking of ihej )int property into shares and the allotment 
of the shares a mere consequence of the mental operation. 
The jurists declared that this mental operation could be effective 
even when the group or the family had no property to divide 
at present; then the future acquisitions of the separated member 
would not become the j'oint property of himself ‘ and the other 
members of the group. The rule **Saniavetaistu yat praptam 
sarve latra samansinah^ when any one of joint members acquires 
anything ail shall share it equally”, would not apply because 
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the separating member won id no longer be a samaveta, and the 
acquisition would remain his separate property 

When it was tlius settled that in a group each member 
of the group was the group itself and that a stranger at any 
rate could be guilty of theft of group property, then another 
contention seems to have been made bj’ pome law'yers that there 
could hr no theft of group property by a member of the group. 
In taking such property the member was taking away his own 
property. Vijnnneshwara, commenting on Yajnavalkya II. 126, 
met this argument by pointing out that a member taking away 
an item of group property wa.s no doubt taUir)g away his own 
property, but along with it he would be inevitably taking the 
property of the others also, as that was the property of himself 
and others; so he would he guilty of theft.® 

Jimutavahana tried to refute this view by pointing out 
that for a theft, a kuowl< dge on the part of tl‘e thief : ‘‘This is 
rK»t ray property, but it is the property of another'* is jiecessary; 
but that such a knowledge is not iheie in the taker of the 
common pro]>erty ai.'d so the taking does not amour;t to theft.^® 

S'd Vide supra pp 105-fj. 

^ 3PT ?TTtnTof ffcT 

I Mitakshara on Yaj. II. 126. 

FTraRW^T 'TTSr'TFRrRfl'% <5^ 

^ m'fsrcST^. F^znrfir 

#cr?iTim?f ^ «T^r?r ft Frrmrw^jfTT- 

^ F^qfjfcqfTT: II 

Dofobhaga, Xill. 8. Cf. also Medhatithi’s view, supn p. 32 footnote 21. 





356 


Daya-Vibhaga 


II 

When coparceners proceed to divide amongst themselves 
the family property, they find that some items of it are vibhajya 
or divisible amongst them all, as the property left by the father 
or the grandfather; and some avibhajya or indivisible as the self- 
acquisitions of some particular member who is by law allowed 
to refuse a share of it to others and keep it for himself. The 
details as to what are vibhajya and what avibhajya arc given by 
Maiiu, Vishnu, Yajnavalkya and other authi^s of Smritis. 
And the question arises whether there is any general principle 
invoived in the classification of the property into the two 
categories or whether tliere can be found no such principle. 
Both Vijnaneehwara and Jiniutavahaiia agreed that there was 
such a principle; but they disagreed as to what exactly that 
princi]>le was. Vijuaneshwara finds the principle in the 
acquirer’s status as a coparcener in an undivided family; and 
Jimutavahana in the joint cr common efi'orts of the coparceners 
in making the acquisition. Vijnaneswhara eaid that if a ])ersou 
w^as samaveta (avibhakta) or member of an undivided family 
and ?nade an acquisi*ioii, the acqui.dtion became automatically, 
in virtue of their undivided status, the property of all the 
coparceners and divisible amongst tlicm;^^ and to that general 
principle the instav(;<»R of self-acquistion mentioru d specifically in 
the Smritis were so mimy particular exceptions^^and concessions 
given to the acquirer for the special efi'oi is he had expended 
in making the acquisition As Jimutavah;ina put it, the 

" zTcSTTCrf ^ ?rJrrn?r5T: i 

Mitakshara on Yajn. II. 1 !8-9. 

I fwfJtTKT 

. 

Balambhaiti on Yajn. 11. 118-9 p. 144. 

13 Vide supra pp. 15U-1. 
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Mitakshara view was that an acquisition made by an undivided 
brother ipso facto became the property of the other undivided 
brothers. 


tlimuiavahHiiii, on the other h»r)d, did not admit that 
the more fact of a person being undivided from the others made 
his acquisitions sadharana or corrmon to the members of the 
undivided family.^*'' S(;mething more vas required to make 
the property common and that was that the acquirer should 
have made use of the common or family property in making 
the new acquisition.^^* Tins could be gathered from the words 
used by Manu and Vishnu in stating the rule : 

“What one (brother) may acquire by his labour without using tie 
patrimony, that acquisition, (made solely) by his own effort, he shall not 
share unless by his own will (with bis brothers)”;^ ® 


and by Yajnavalkya : 




Vajn, II. 118. 


‘‘Without detriment to the paternal estate, whatever else is acquired by 
a man himself, as a present from a friend, as also a nuptial present, shall 
not belong to the co-heirs”, 


I 

Dayabhaga 11. i. 57. 

gqfFT 5mn^wc^9ranTOTr- 


I Dayabhaga VI. i. 40. 


fir^r ferfEr: i 


Dayabhaga VI. i. 39. 

17 Manu IX. 208. Vishnu XVIII. 42. 

18 Btthler's Translation. Italics mine. 

19 Gharpure’s Translation. Italics mire 
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So the rule was—Jiinutavahana contended—that whatever 
was acquired the u&e of or detriment to the common property 
should be divided aniongat the copnreeners 

Jimutavahana proceeds to consider why an acquisition, 
made by the use of or by detriti;ent to the common property, 
became iuelf common to all the coparceners and divisible 
amongst them. He says that earning may be made by a person 
by the use of his body or of his property; or by making use of 
both of them. If a man owns a horse and goes ahuntiiig on 
that horse, the game he gains is obtained by the use of his own 
body and of his own horse. Such a game is his own individual 
property and he need not give a share of it to his brothers.^^ 

Now let us fruppo.se that he lends his horse to a brother 
of his and the brother uses the horse in hunting. Whatever 
he gets by the hunting is acquired by the brother l»y the use 
of bis own body but by the use of his brother's horse So the 
non-hunting brother has also contrihuUd his efforts in making 
the gains of the hunting t hrough his horse; and therefore the 
game is the acquisition of the joint efforts of the two brothers; 
and so they share it equally. It may happen that one horse 
is owned by three brothers in common and one of them uses 
it in hunting. In such a case the brother who actually hunts 
has contributed the efforts of his ow'U body and a third of the 
efforts of the horse, the other tw^o thirds being contributed by 
the other two co-owners of the horse. The actual bunting 
brother gets two shares of the game and the other two brothers 


Dayabhaga VI. i. 22. 

Dayabhaga VI. i. 6 
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get one share encb. Thus the hunting brother gets a half share 
and the other two brothers get a quarter each of the game.^* 
Thus wherever eorumon property is made use of in the acquisi¬ 
tion of a new item of properly, then in that item all the co-owners 
have shares, giving the acquirer a share great* r in proportion 
to the ]>ersonal eiforts put in by him. And these were the 
rules laid dow n by the Scuritis themselves. So the rule of the 
Smritis was, said Jimutavabaua, that whatever was acquired 
by the use of the common property became the common property 
of all the co-owners of the original property; giving the 
acquiring coparcener a greater share in consideration of his 
ejSbrts-^^ 

So, conversely, w ben an acquisition was made without 
the use of or without any detriment to the family property, that 
new acquisition belonged to the acquirer alone.^^ 

ePTT 

^ ?rw«TTf*r?r: ii 

‘ Dayabkago VI. i. 14. 

q>eq^ ^T^T? 11 Dayobhaga VI. i. 24. 

Dayabhaga VL i. 31. 
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But this view of Jimutavahana was opposed to a 
universal custim amongst the sLshtas or law-abiding Brahmins. 
When a Brahmin acquired something by a gift, it was obvious 
that in making the acquisition he had caused no detriment to 
the family properly. In this acquisition--according to 
Jimutavahana’s view—he need not give any share to his undivided 
brothers. But the universal practice was that such au 
acquisition w'as shared amongst all the undivided brothers and 
Jimutavahana’s view w^as against that universal and valid 
custom.'-*® 

Jimutavahana admitted the existence of the castoiu and 
sought to explain it away. He said that the acquirer in such 
cases gave shares of the gift to his undivided brothers, not on 
account of any rule of law^, but on account of brotherly affection 
or by way of ostentation of his own ability; or the custom was 
due to a misapprehension (hhranti) of the law.^® 


Mitaksharp on Yajns II. 118-119. 

I BalambhottI p. 146. 

fqwr; fwnt ?r 
qr qrjqq^r: i qgrr 

fq^irqqfqrq fqqqqq ^ ^iraTV»raqT^qqRrTf^sfq 
?rqrqsnf^qrrq?nqr fqqrqwr crfsrqpr 

qqq^eft fqwr icqqrfFqts 

fqwqqTf^cicqqnf f^nrrq ifq ^rF^T: ^qqqfq qsfq 

Dayabhaga VI. 54. 


This view of Jimutavahana is referred to and sought to be refuted by 
Balambhatta See infra p. 361 footnote 28. 
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Then there was another difficulty for Jimutavahana. 

Mauu said . 

sf# sr?f ^<s^sfEnr5?rf?r i 

WT»ft fsRrRTTf^yir: ii 

o 

^'Whatever property the eldest (son) acquires (by his own exertion) 
after the father's death, a share of that (shall belong to his younger 
(brothers), provided they have made a due progress in learning.” 

Here there is no condition that the acquisition must 
have been made by the use of common property. Jimutavahana 
sought to meet the difficulty by saying that this w^as a special 
rule based on the fact that after the death of the father the 
eldest brother stood in the place of the father to his younger 
brothers. He said : “Because they (i. e., the eldest brother on 
the one hand and the younger brothers on the other) stand in 
the relation of father and sons, therefore even in the property 
acquired by the eldest brother without any detriment (to the 
paternal estate) the younger brothers have a right just as in the 
property acquired by the father.’’^® 


27 

28 


Manu IX. 104. fiuhler's Translation- 






I Doyabhaga VI. i. 55 




This view of Jimutavahana and also his explanation of the custom 
are referred to by Balambhatta, who tries to refute them. Says he : 

i. 

(Manu IX 204.) I 

5^’ JTriT5rrr?T5rr5’^^Rjr 51555^5- 




Sic. But the Dayabhaga reads 


ffir STRltWrnrTT^I Balambhptti on Yaio. 
11. 118-119; Gharpure’s edition, Vyevahorodhyaya p. 146. 
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At!(] tlien Jimutavahana was opposed by a dictum of 
Katyoyan;!, which he cpioles at. the vt-ry beginning of the 
(i if cuss ion : 

^ f'r^5T3:=qr i 

■N N 

^r^rr^T^Tt ?r ?T#^rrfgr'iTjJT# ii 

>2 

“ ihe prorcny of the father's father and that of the father and 
whatever else has teen acquired by one's own self—all this is divided in a 
paitition amongst tljc deyadas or brothers." 

Thif supports the Mitak.<hara view that even a self- 
acquislioii belonged to all the undivided brotherh-^; and 

explains the (?ustom amongst the jiLshtas which has proved 
inexplicable on the Dayabhaga principle, diinutavahuna tried 
to cfcape tl i.s inconvenient text by a forced construction. He 
Bciid th.a in the expression *\vaili cfia (inyci! .svay jni arjituniy 
and whatever clhc has been acquired by oneself, the word uha* 
*and^ should be taken wiih the word \svayam* ‘oy oneself’, thus 
undcrslatjding *Svhatcvcr has been acquired by oneself and 
other coparceiieis together”.^^ The construction is unnatural 
and cannot be accepted. 


Ill 


It will be seen that the Mitakshara p^ sit ion that an 
acquisition made by an undivided brother ip&o facto becomes 
the property of the other undivided brothers,^^ is only a 
particular application of a still more general iiiid latent doctrine 
tliat “property e.;rued by one sapinda becomes, in virtue of 


29 Vide supra p. 150 footnote 6. 

3u ir?=EfFJrf?fcr 


?TTSrTTWSr?rSTTWc2T«f: I 


Dayabhaga VI. i. 2. 


31 Vide supra p. 357 and footnote, 14. 
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that mere fa«t, the pr perly of each one of llic other eapirulis*’;'^- 
underlying Manii’H dictum ‘Tr» llie neareist airjonj^ the HapindaK 
(maie or femalej the estate shall belong’;'^^ wliich leads to the 
further generalifation involved in the dtfitdiion of daya : 
“Here the term heritage, daya, tignifies that: wealth which 
becomes property of another solely b}^ reason of relation to the 
owner”. And this generalisation itse'f is based on the 
notion of sapindoship in its broadest sense involving l)oth the 
yonisambandha ur blood relationship and the vidya.samhandha or 
spiritual learning relationship. We lr*ve .‘^ten that the essential 
nature of sapind iship u ono-bodiedness’^‘* or :;ame-bodi<‘d:Kss 

Manu TX. JiS?. 

34 This notion of onc-bodiedness seems to be a natural imc and is 
found amongst the primitive society of Trohrijsnders. “ The people 
of a clan feel ihatlhcyaie ‘one body*, and they are said to have 
certain personality and character traits in common**. David 
M. Schneider and «• athleen Gough (Kds) ; Math lined Kinship, 
p 237. 

In his eiVorts to create a castclcss and egalitarian society based 
on spiritual or religious relation alone, and extending the biological 
idea of sapindaship t>> spiritual relationship, Basaveshwara said . 

ciciisio I 

KS^r cpv, KorlsiioSdcSja 

Konrfocs^odojs wodsioep^cSctSc'cSv© 

Look, Jangama wears the Bhakta'.s body. 

The Bhakta wears the Jangama*s breath 
In the Bhakta too abide 
Both Bhakta and Janganta; 

In the Jangama too abide 
Both Jangama and Bhakta.*’ 

Prof. S- S- Bhusanurmath and Prof Armando Menezes (Editors 
and Translan>rs) ; Shunyasampadane, Vol 11. pp. 122-3. 

Karnatak University Publication. 
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or mutual-bo<liedne6S.^^ If I have, not merely the physical body 
inherited from my parents but also the bodies of all my relatives, 
blood or spiritual, then it is evident that whatever one of my 
tapindas earns is also earned by a body of mine and so is my 
property also. 

The Dayabhaga lawyers perceived this consequence of 
the broad notion of the Mitakshara sapindaship and tried to 
combat it The Dayabhaga lawyers said that property goes 
from ancestor to heir, not on the basis of biological sapindaship, 
but on the basis of upakarakatva,^^^ capacity to confer a benefit 
on the deceased owner by making the ^hraddha offerings to him. 
For them the w'ord pinda, in the compound sa^-pinda meant, 
not the ball of flesh or the human body but the ball of rice 
offered at the parvana shraddha. Sapindns were persons related 
to each other by the offering of the rice ball.®® 


Vijnarieshwara quoted Vedic authority for his doctrine 
of physical sapindaship and his opponents admitted that the 
Veda contained that doctrine. But they said that the Veda 
had stated the doctrine for the purpose of convincing a man 
of the essential dirtiness of the physical human existence and 
of recommending detachment from it and not as the basis of 
the law' of marriage or inheritance.®'^ By pointing out the 
dirtiness of human existence, the Veda intended to teach the 
necessity of a second asexual birth from the hand of the guru 
by the upanayana or the Vedic initiation. After this initiation 
a man was under the bounden duty to perform the shraddha 
of his ancestors, the immediate six of whom in the male line 
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were important, the performer of the shraddha himself being 
the seventh. All these seven persons were therefore connected 
with each other by the pinda or rice ball «offered at the 
shraddha^^^ and the rules of (the prohibited degrees of marriage 
and) inheritance,^^ were based on the rice ball sapindaship 
and not on the body sapindaship. 

For Vijnaneshwara's view, it can be urged that the root 
idea of sapindaship is given by the biological pregnancies of 
the father and of the mother and by the fact that during the 
pregnancies the child and the paient have together one body 
in common and are therefore sapindas to each other. The 
spiritual sapindaship between the guru and tlie sishya and 
the co-sishya was itself based on the model ot biological 
sapindasliip/^^’ 


IV 

A 

Kxcluj'ivenepfl ^eems to be an essential characteristic of 
ownership and if a thing is owned by one pt^rson, that person’s 
ownership seems to resist the springing up of the ownership of 
anyone else. There seems to have been current among jurists a 
maxim ^•svatvavati svatvantaranutpatiih, in a thing occupied by 
one ownership, a second ownership cannot spring It was 

fer this reason that in all transfers inter vivos, it w’as necessary 
that the ownership of the transferer should first come to an end 

I Ibid. p. 202. Vide also Manu V. 60 and 

Kulluka thereon. 

39 Dayabhaga XI. 33-42 

40 Vide supra pp. 197-8. 

Vide Vadavaridhi pp. 238 and 24S. 
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«nd then the ownership of ih.e transferee shoiihl be created in it. 
A gift may be taken as a typical e.vample of a transfer of 
ownership and in it there is first the destruction of the owner¬ 
ship of the donor and then the creation of the ownership of the 
donee.'*So long as the ownership of the donor atiil oceupies 
the thing to be transferred, the ownership of the donee cannot 
come into existence. 


Applying the maxim to the pheiiomena of inheritance, 
li.c Dayabhaga lawyers found it difficult to conc^nve how the 
son could become an owner of his fa.tl*.cr’s property, even during 
the continuaiice of the father's ownership, hy mere birth.'*'* 
They held, theiefore, that it was only on the death of the father 
(»r other ancestor,'*** which destroyed the ancestor's ownership 
of the property, that the ownership of the son (;r other heir 
could come into existence. All inheritsrice was thus preceded 
by the cessation of the ownership of the ancestor. This cessation 
occurred normally at the death of the ancestor but it also 
occurred when the ancestor renounced the world and entered 
a religious ord^-r, or when the law itself (Icjrived him of ti e 
cwnersliip wiien he comniitUd a heinoii.s sin and became a 
I'fUita or fallen one,'*'* 
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Balcmbhatti on Yajn, iL 135, Gbarpurc’s F’d. p. 194. 
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I Vadeyaridhi, p. 240. 


44 Vide the definition (»f doya in the Dcycbhaga T. 5. 

I Vide also supro p. 21 . 
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Then there were dicta of the Smritis which spoke of 
purtition of the father’s ]>roperty during the life and etuitinuance 
of the o\vnersl)i].» of the father between the fatlier and the sons; 
the L»ayabhaga lawyMs cjtplained that iu those instates tl:e 
faliier’s own ichchha or wish made the partition effective. 

Then another question arose. A man died leaving four 
sons A, B, C and i> and a ]}i£ce of land. The ownerships of 
tlie sons in the land arose on the cessation of the father’s 
ownership. But as there were four sons, the ownerships of 
all the four in the property arose simultaneously at the death 
of the father. To hold that they arose one after another would 
cause the difficulty that the ownership arising first and occupying 
the property left vacant by the father’s death would occupy 
the w li»)le of it and would leave no room for the other ownerships 
to arise, would prevent other ownerships from arising, according 
to the maxim svatvavati sxatvantaranutpattih. And the owner¬ 
ships of the four brothers arose in different poitions of the 
property, which different portions were later on discovered and 
marked out by the fall of the gutika at the time of partition. 
Heie also no portion of the property was subject to more than 
one ownership. 

Then there was another problem for the Dayabhaga 
lawytjs. The rule of tlie law wdth regard to husband and 
wife was that property was madhyaga or common between 
them. Now let us suppose that Af is a man and owns a 
certain piece of land. Then he marries a wdfe, W, From the 

^rfcT I 

Dayabhaga 1. 44. 
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moment of marriage, the wife also becomes the owner, along 
with her husband, of the piece of land. Now here what are 
the exact steps by which the property became common between 
the husband and the wife ? The Dayabhaga lawyers said that 
the marriage had two effects on the property in the hands of 
the husband; it destroyed the husband’s ownership of tlie 
property and then created in it simultaneowly the two owner¬ 
ships of the husband aiul the And here there was a 

difference between the simultaneous creation of the ownerships 
of the four brothers in the property left by the father and the 
simultaneous creation of the ownerships of the hu-band and 
the wife in the property. The brothers* owneiships, it will be 
remembered, were supposed to arise ia different )>ai is of the 
property left by the father; and it was thought that therefore, 
a partition w'as possible between brothers by separating those 
parts. But in the case of husband and wife, the ownerships 
arose and occupied together each item of the projierty and 
each point of the item; and the consequence was that there 
could be no partition between husband and wife 

The Mitakshara lawyers thought that this process of the 
explanation of inheritance from father to sons and of the creation 
of joint property between husband and wife was logically cum¬ 
brous and against the wording of the smritis. They pointed out 
the TariouB texts of the smritis sbowdug that the sons got 
ownership of their father's property by birth even during the 
life of the father. So the elder brother’s ownership arose first and 
then the younger brother's. The earlier ownership did not 
prevent the later ownership from coming into existence. We 

?rf?r 

cTRTcT I Vadaveridhi p. 239. 
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have already considered the point sufficiently and need not 
labour on it further. With regard to husband and wife, we may 
note that marriage is nowhere mentioned in tlic smritis as 
having the effect of first destroying the ownership of the husband 
and then of creating the joint ownership of the husband and the 
wife. The destruction alleged by tlie Dayabhaga lawyers was 
only for bringing the actual legal phenomena into consonance 
with the maxim svalvavati svatvantaranuipatiih as understood 
by them. The Mitakshara lawyers seem to have thought that the 
maxim was applicable only to transfers inter vivos where the 
ownership of the transferer and that of the transferee were 
inconsistent with each other, and so the ownership of the trans¬ 
ferer was to be first destroyed and then the ownership of the 
transferee created in its place. The maxim did not apply to cases 
of inheritance. The point becomes clear from a remark of the 
author of the Vivadaratnakara that in the case of inheritance the 
property becomes common without destroying or harming the 
previous ownership. 

It w ill be seen that the difficulty was caused by the 
Dayabhaga lawyer by thinking that eases of inheritance and of 
X)roperty becoming common between husband and wife were 
something like the cases of ordinary alienation to which the 
maxim ^*svatvavati svatvantaranutpatlih, in a thing already 
occupied by one ownership a second ownership cannot arise”, 
was meant to apply. We have seen that the Mitakshara doctrine 
of heirship is essentially a corollary from the doctrine of 
sapindaship. When a roan owns a piece of property and a 
son is born to him, and becomes a co-owner of the property 
in the hands of the father, there is really speaking no creation 
of a second ownership. The son is merely a second self of the 
father, or to be more accurate, is an extension of the father’s 

50 spirnn# -i 

Vivadaratnakara p. 131. 
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own self. The ownership that was in the father seems, therefore, 
now to he expressed through two bodies, namely, that of the 
father and that of the son. And as Vijnaneshwara himself has 
said, this sapindaship is, (i) sakshet or immediate as between 
parent and child, or (ii) parampara or mediate as between 
other sapindas.^^ We have also seen that the 
root idea of sapinoaship is that all the sapindas are 
mediately or immt diately identical with each other.It can, 
therefore, be said that, it is one ownership that is expressed 
through ail the sapindas and that therefore, there can be no real 
analogy be? ween cases of aliention /w/cr v/vo.v and those of the 
Mitakshara inheritance, which is, again, inter vivos. With 
regard to the husband and wife, the wife is thought of as half 
the body of the husband®^ and iheitfore there are really 
speaking no two ownerships, one of the husband and the other 
tf the wife; but there is only one ownership manifesting itself 
through the tw^o bodies of the husband and the wife. 

There was another problem considered by the lawyers* 
("haitra is a mariied Brahmin. A third party makes him a gift 
of a cow^ not know ing that he is married. Chaitra and his wdfe 
together becc me owners of it. What is the exact legal process 
involved lure ? There are three causal factors involved here; 
(i) the intention of the donor to give, (ii) the intention of the 
donee to take and (iii) the rule of law saying that property is 
common betw^een husband and wife. One set of lawyers thought 
that the two intentions acted together first and the gift 
created the ownership of the cow in (?haitra; and then the rule 
of law operated and the ownership vested in Chaitra created 
ownership of the cow in the wife. But this view was against 

51 Vide supra pp. 168-9; 175. 

52 Vide pp. 172-3 supra. 

I Brihaspati quoted in the Dharma-Kosha, 
Vyavahara kanda. Vol. I. part 11. p. 1513. 
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the maxim that when a thing is occupied by one ownership, no 
second ownership can arise in it. Here Chaitra’s ownership 
occupying the cow' did not prevent a second ownership coming 
into existence in the cow in favour of the wife. The first 
ow'iiership itself created the second. Another set of 
lawyers, therefore, thought that all the three causal factors, 
the totality (sanwgn) of the causal complex, acted at once and 
that the ownershij’s of the husband and the wdfe were created 
in the cow at one and the same moment. Gadadhara refers to 
tJie two views and prefers the second.®^ 

B 

A controversy closely connected with the above is that 
about the necessity of pratigraha or acceptance in the case of a 
gift. Jimutavahana thought that in a gift the transfer occurs in 
virtue of the intention of the donor*'*® and that when the donee 
accepts the gift,he accepts a thing which has already become his, 
even before the acceptance.®® Vijnaneshw^ara, on the other hand, 
thought that the donor’s act of giving destroyed his ownership 
of the thing and then the donee made it his ow^n by accepting 

sr’T’?;’' srfq- 

srrmfiT^cnTT 

I 5T ^ 

5T 5 mj 
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Gadadhara: Vyutpatti-vada, Venkateshwara Press 

Ed. p. 454. 

55 Dayabhago I. 21-24. Supra pp. 72-4; Dayobhaga IV. 17. ?T^fvr- 

?rffffr!TfqxTc^ I 

56 Dayobhaga I. 24. Vide supra pp. 73 and 74. 
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Thus it was the taking of the thing by the donee that 
constituted his act of earning and made the thing his pn»perty. 
The controversy continued between the followers of the two 
schools and the details of it are given in the Vadavaridhi, which 
ultimately comes to a conclusion in favour of the Mitakshara 
view. 


It was contended that jurisprudential analysis of a gift 
supported Jimutavahana. According to the Mitakshara view, 
the will and act of the donor destroyed his ownership and then 
the act of the donee in accepting created in him ownership of 
the thing gifted. Thus there was an interval of time, short it 
may be, between the relinquishment by the donor and the 
acceptance by the donee—and during that interval the thing was 
a nidhi^ treasure-trove, a res nuUius and if a third party managed 
to seize it, at that moment, it would become his property.*'’^ 

Not only this theoretical difficulty in the Mitakshara 
view, but an express rule laid down by the Smriti of Prachetas, 
supported Jimutavahana Said Prachetas: 

3nTT% II 

4^ jrf? ?^5frdf?r ?iTPTsr^ fTFinTT i 

Mitakshara on Yajn 11. 27. Vide also Dayabhaga 1. 22. Supra p. 73 

5 srf?r?rf: i srfera^ 

^ ?F5RT5T?5T 

^ SrsJT^JT f?T%?rJTT ^ ^ 

srfJT^RT^?>T%5^ STcJT^n^c^ 1 

Vadavaridhi p. 255 
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“A gift is completed in the absence (of the donee); and then there 
occurs the non-existence (abhava) of the donee; how shall it now be ? The 
thing should be given to his son or wife; and if they also are non-existent, 
then to his agnates or cognates”. 

This showed that, according to Prachetas, the absent 
donee became owner of the gift though he never accepted it; 
and that on his death, the gift descended to his heirs. 

As against this, it was pointed out for the Mitakshara 
view, that the rule of law was that a Brahmin who became 
the ow^ner of a gift made by a Chandala, would himself become 
a patita or a fallen one, and would make his descendants also 
patitas. Now suppose a Chandala makes a gift to a Brahmin 
in his absence. Then the Chandala’s act would, according to 
the Dayabhnga view, make the Brahmin the owner of the gift 
even though he had never accepted it or even known of it. 
And the Brahmin would become a patita and drag down with 
himself all his descendants. The consequence was horrible 
and so Jimutavahana’s view was not acceptable. So it must 
be held that acceptance was necessary to create the ownership 
of the donee. 

This raised another problem. There were villages gifted 
to cows or elephants and they were called go^gramas or 
hastigramas. These villages supported the Dayabhaga view 
that the intention of the donor alone created ownership of the 
villages in the donees the cows or the elephants. If acceptance 
of the village was required, it was obvious that the cows or 
elephants, though they might accept fodder when hungry, could 
not be imagined to accept a village as a gift. And then property 
was donated to gods in sacrifices and consigned to fire, so that 
Agni, the fire god, might convey the gift to the donee gods. 
And then again there were idols of gods in the temples and 
property was donated to the idols. In all these cases of gifts 
to gods, idols or lower animals the intention of the donor alone 
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created ownerHhip in the gods and idols or animals, without 
any acceptance by the donees. And Maiiu spoke of the deyasva 
or property of gods 

“That sinful man, who through covetousness, seizes the property of 
the gods, or the property of the Brahmins, feeds in another world on the 
leavings of vultares’*. 


At this point the Dayabhaga view that it is the intention 
and act of the donor alone that creates the ownership in the 
douce ceerxis to win the battle; ownership was created in the 
g<>ds and the cows and the elephants without any acceptance 
on their part. 


But the Vadavaridhi tells us that the question of owner¬ 
ship of gods and lower animals w'as coiihidered by the Purvami- 
mamsa law^yers and that they had come to the conclusion that 
non-human beings, like gods and lower animals, cculd not 
acquire ownership. This supports the Mitaksliara vieW' that there 
cannot arise any ownership in the donee unless there is accept¬ 
ance by him. 


Tmw qr | Menu XI. 26. 
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Biihler’s Translation. Italics mine. 
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As already noted the author of the essay in the Vadava- 
ridhi corues ultima-.ely to a conclusion in favour of the 
Mitaksbara view.*"'^ 


C 


'1 be dispute between the Mitakshara and the Dayabhaga 
views is more radical than it appears at first sight. The 
Mitakshara view that it is the acceptance by the donee that 
makes him the owner of the thing gifted really touches what 
seems to be a fundamental rule of the smriti law, that it is the 
taking of a thing by a pcr^on that makes him the owner of it.The 
application of the rule to a nidhi, treasure-irove or res nuliius 
is obvious. VVhoeiver seizes a res millius with the intention of 
having it for himself, becomes it^ owner. Capture in war makes 
the captor the owner of the thing seized and the srnritis said that 
it was, for a Kshatriya a legal mode acquisition. We have seen 
above***^ that Hf)me Eastern lawyers held that even theft made the 
thief an owner of the thing stolen as against the whole world 
except the former ow’uer. Jiut the rule of seizure seems to have 
been of still wider application. 

We saw above that the sage of the Aitareya Upanishad 
held that the soul seeking to be born in the human w^orld, first 
enters the body of the husband and causes pregnancy there. In 
doing so it seizes upon the body xiarticles belonging to the man 
and takes them as material for the building up of its own new 

Snf: I VadoYorldhi p. 257. 

srrezrr: i 

Neelakanthabhatta ; Vyavaharatattva, Kane’s Ed., as Appendix A to 

his edition of Yyavaharamayukha, p. 462. 

Vide supra p. 216. 
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body. Then on the pregnancy being transferred to the wife, a 
second seizing occurs, the seizure of the mother’s body particles 
for the further building of the new body. Yajnavalkya gives 
a graphic description^^ of how the soul to be born builds up 
its own body from the body particles of the parents. And 
Vijnaneshwara states, on the authority of the Garbhopanishad, 
that the human body is made up of six elements, and three of 
them, bone, muscle and marrow, are derived from the father’s 
body and three, skin, flesli and blood, from the moLher's body.*^® 
It was for this reason that Vashishtha gave tlie parents absolute 
powder over the trespasser, the child, saying “Alan formed of the 
uterine blood and virile seed proceeds from his mother and 
father (as an effect) from its cause. (Therefore) the father and 
the mother have power to give, to sell and to abandon their 
(son).®^ 

Thus man’s life begins with the seizing of particles of 
the parental bodies. And the Vyavaharanirnaya tells us, it 
will be remembered, that with the seizing of the parental 
body particles, the soul to be born seizes the parental property 
also and becomes owner of it, from the moment of conception. 

On being born, a man gets a right to live. And when 
circumstances force him to starve, then having missed six 
consecutive meals, he can seize upon food wherever he finds 
it and that seizing confers upon him the ownership of it 
and he can perft)rm with it even the five Mahayajnas to gods 
and subsist on it.^^^ 

65 Yajn. III. 72-82. 

66 on YaJn. L 52. 

67 Vashishtha XV. 1, 2. Buhler’s Translation. 

68 Vide supra p. 322, footnote 25. 

69 Vide p. 215 supra. 
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Then as a religious sacrificer ho has still greater rights. 

11. “If a sacrifice, (offered) by (any twice-born) 
sacrificer, (and) especially by a Brahmana, must remain 
incomplete through (the want of) one requisite, while a 
righteous king rules, 

12. That article (required) for the completion of the 
sacrifice, may be taken (forcibly) from the house of any Vaisya, 
who possesses a large number of cattle, (but) neither performs 
the (minor) sacrifices nor drinks the Soma juice; 

13. (Or) the sacrificer may take at his pleasure two or 
three (articles required for a sacrifice) from the house of a 
Sudra; for a Sudra has no business with sacrifices. 

14. If (a man) possessing one hundred cows, kindles 
not the sacred fire, or one pos^es^sing a thousand cows, drinks 
not the Soma-juice, a (sacrificer) may unhesitatingly take (what 
he requires) from the houses of those two^ even (though they be 
Brahmanas or Kshatriyas); 

15. Or he may take (it by force or fraud) from one who 
always takes and never gives, and who refuses to give it; thus 
the fame (of the taker) will spread and his merit increase. 

Then the rule of forcible taking was extended from 
sacrifical necessity to ordinary life and Manu laid it down 
generally, 

19. He who takes property from the wicked and bestows 
it on the virtuous, transforms himself into a boat, and carries 
both* (over the sea of misfortune).'^^ 

70 Manu }<[. 11-15. Buhler’s Translation. Italics mine. 

71 Manu XI. 19. Buhler*s Translation. Buhler adds in a footnote 

from the Commentators ; *‘Both’, i. e., *him from whom he takes 

it by saving him from sin “(or, from the trouble of protecting his 

property. Gov.), and the recipient. (Kull. Gov.)*’. 
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Here we can see the significance of Patanjali’s saying 
that apaharana, taking away by force or fraud, is a title 
to property. 

Vijnaneshwara seenas to have been perturbed by all 
these Smriti rules of law and perhaps that was why he was 
at great pains to establish that property was a secular institu¬ 
tion, the nature and rules of which were to be gathered, not 
by going to the Shastra but by using our secular means of 
knowledge and by observing the world and its customs; and 
contended that ‘*it should not be alleged that even what is 
obtained by rubbery and other nefarious means would be 
property. For proprietary right in such instances is not 
recognised by the world; and it disagrees with received 
practice”.’*' 

But theShaslra doctrine had travelled beyond the 
coi)fir:es of the Vedic religion and the law binding on the 
Varnas into the field of Shaivism; and Virashaivisrn laid it 
down that the tjupreme purpose of the existence of man was 
the attainincnt of moksha through the worship of the Linga 
and the Jangiuua. And w*e get the startling spectacle of two 
saints, Kannada Bummayya and Kannada Marayya,’^ who 
lived by the profession of house-breaking and performed their 
religious duties of the worship of the Linga and the worsbij) 
and feeding of the Jangamas exclusively, as a religious vow, 
with the proceeds of breaking the houses of iion-Virashaivas. 

Patanjali on Panini I H. iii. 50. 

73 Wde supra pp. 241-2. 

74 Lakkanna Dandesha: Shivatattwa Chintamani ( 1424-1446 A. D. ) 

XXXll Basawashwarana Pavadagatu, verses 30 and 65. Mysore 

University Edition, 1960. 
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Of them Mfirayya was eauglit and cniivieled according to law 
and refused intercctision by Basaveshwara as he (i. o. Marayya) 
claimed to have done his religious duties and did not want to 
evade the ronsequeneea \\hich came according to the will of God 
I Shiva) and was exeruled."*'* Basa vesh wara. had a difficult task 
in bringing about a ic^form in this respect. He knew that 
when men do an act as a religious duty death is no terror 
to them lie could not say ilrrii a. doctrine suggested by Manu 
and sU]»portf'd l>y Sluiivisni was cjilirely wrong. But he tried to 
side-step it by saying tha», atu^oirlirjg to Vir.ishaivism, property 
was cieated by God f<jr the gt/od of all human beings'^and that 
one should earn properly by means of kayaka or honest bodily 
labour and ! ot by stealing;'^" and that if Bom mayj^a insisted on 
< (^ntin^lir^g his old urofeesion, he should break the liouses of 
his own peoj)le, the Virashaivas.' 

Law luis always femnd it difficult lo prevent property 
from accnniulatirg in the hards of lawless and undesirable 
pf?rpons. Mann’s roctnumcidation that prop^^rty should be 
taken from w ickod pcojde and handed over to the virtuous, 
though it may euut d ail right in theory, is difficult to put into 
practice. The pec pic entrusted viili the t^iking of property 
out of the haiiils of the wicked rud di^l^ibulit‘g it amongst 
the virtuous, may iheinsi:Ives turn wicked. It is also certain 
that the inclination to steal is a symptom rf a diseased mind. 
And Manu and Basaveshwara were dealing with the problem 
of religious kleptomania. And a coMiparisoii between the 
treatment of religious kleptomania in the society proposed by 

75 Ibid Verse 65. 

76 Kcreya Padmarasa (1300 A. D.) : Deeksha bedhe 35v«?q5) p. 55, 

Karnatak University Edition. 

77 tfi?33?cS etc. Vachana No. 235. Basawannonavara Vachanagalu, 
Karnatak University Edition). 

78 Vide Singirajopurana ( 1160 A. D.) XVTl. Verses 29 and 30. 
University of Mysore Edition, pp. 186 and 187. 
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Manu and that used by Basavef^hwara would be ioteresting. 
It will be observed that according to the theory of Manu, 
kleptomania of members of the sacrificing community should 
be directed against the non-sacrificing and ''wicked communi¬ 
ties”; and the aisurasva or property of asurus should be turned 
into the devasva or proi)erty of the gods, ]»roperty of the 
sacrificing classes.'^ 

According to Basaveshwara, kleptomania in any of the 
members of the Virashaiva coTtimunity should be directed 
towards the members within lh€> community and the property 
of non-Virashaivas should be safe. According to the theory 
of Basaveshwara’s casteJess and classless community, all 
Virashaivas were spiritual sapindas to each other and so 
mutual-bodiedand whatever was owned by one Lingayat 
was owrned by every other Lingayat including Bomraayya; 
and so Bomniayya in stealing the property of another Lingayat 
was stealing his own property. And the property of every 
Lingayat was to be used for iht worship of the Linga and the 
Jangama and Bomniayya also did not use the gains of his 
profession for any other purpose 


Thus if Manu recommended the venting of the aggressive 
instincts in the community in the outward direction, 
Basaveshwara sought to turn them inwards, with the hope 
that with the practice of perfect non-violence and communism 
of property within the Virashaiva community, kleptomanic 





II 


Kulluka on Manu XL 20. 


80 Vide supra p. 363. footnote. 34, 

81 Compare Jimutavahana’s views with regard to the stealing of 
common property by one of the owners in common, p. 3S5. supra; 
also Medhatithi's views on theft by a sapinda or relative, p. 32 
footnote 21 supra; and as to Bommayya's stealing his own property, 
compare Manu, 1. 100 and 101 and Kulluka thereon. 
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tendencies would die out automatically.^'^ But the effect seems 
to have been exactly the opposite. Crimes within the 
community, assault and battery, theft and robbery, registered 
an increase and non-violent tolerance of it was regarded as the 
highest virtue of a hhakta;^^ and property and family became 
insecure and at last Basaveshwara himself and his family 
were attacked.®^ 

And all the while Vijnaneshwara’s warning kept on 
ringing ‘*It should not be alleged that even what is obtained 
by robbery and other nefarious moans would be property. 
For proprietary right in such instances is not recognised by 
the world; and it disagrees with received practice*’.®'^ 


82 Vide Sakcla Puratanara VachanagaiUf Vachanas Nos. 2171, 2166, 2161. 
Karnatak University Ed. 

83 Vide Vachanas Nos. 338, 339, 396, 721, 829 and passim, 
Basavannanavara Vachonagalu, Karnatak University Edition. 

84 Vide Lakkanna Dandesha, Shivatattva-Chintamani XXXII. S, 6. 

85 Vide pp. 241-2. supra. 



CHAPTER XVII 


THE INDIVIDUAUCOMMUNAL PROPERTr 
OF THE MITAKSHARA 

“ It happens that, among the Hindoos, we do find a form of 
ownership which ought at once to rivet our allcntion. 

Sir H. S. Maine : Ancient Law, p. 215. 

Sir Henry Maine says that “private property, in tlic 
shape in which we know it, was ehitfiy formed by the 
gradual di entanglement of the separate rights of individuals 
from the blended rights of tliu comirainity”,^ and that “far the 
most important passage in the Jiihtory of Private Property is 
its gradual elimination from the eo-ownership of kinsmen".^ 
A careful study of the MitHk;-:iiara and of the delinitions of 
r/wrfl and vib/ta^a f<jund in it and of the evolution of the law 
of self-acquisitjon show how^ eMiclIy the d'wentanglemcnt was 
achieved and that the discmtanglernent was more a process of 
emphasis than one of elimination. 1 ’Ijc righis of the individual 
were emphasized, but the rights of kinsmen were not llirown 
off as an elerneni of no relevancy, value t)r use. On the contrary, 
the rights of tlie kinsmen were made to yield sustenance and 
strength to the lights of the individual. The kinsmen’s rights 
formed a fortress against the attacks of strangers, within which 
the rights of the individual hud their free and benevolent play. 

An example will illustrate the point. A owns a piece 
C'f land and, in a fit of apathy, disappears and starts on a 
pilgrimage, without formally renouncing the world and 

1 Anciant Law, The v/orld’s Classics Edition, pp. 223-~4. 

2 Ibid p. 224. 
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becoming a Sannyasin. He has no son, grandson or great- 
grandson. He makes no arrangement with regard to the piece of 
land, and on his disappearance, a neighbour, a stranger to the 
family, occupies the land. The kinsmen of A consult an 
Anglo-Indian lawyer and are told that a living person can have 
no heirs, and that as in the present case there has been no 
death of either natural or civil,the inheritance h^is not opened. 
The kinsmen of A are as good as strangers to the property, and 
the stranger in possession can be ejected only by A^ if and 
when he returns. The kinsmen protest against the injustice and 
stupidity of the rule, but the lawyer, with a shrug, assures them 
that so is the Jaw and that they must take it so. But the answer 
of the Mitakshara lawyer is ciifTerent. Ail the relatives of the 
individual owner arc owners along with him of the property, 
and though their rights are nut entitled to prevail as against the 
rights of the individual owner who has disappeared, yet the 
rights of the remotest kinsman are entitled to prevail over the 
stranger in possession. The kinsmen are therefore to get 
possession of the land as against the stranger, and if there is 
a conflict amongst the kinsmen, a nearer kinsman is to exclude 
a remoter. A on his recovery from apathy and return from the 
pilgrimage, gets his land back, and has the satisfaction of 
knowing that during his absence the land was enjoyed by his 
own kith and kin, rather than by a stranger.^* 


3 In his review in the Law Quarterly of the first edition of this book, 
Mr. S. V. FitzGerald says on this point: “Wc may mention a few 
cases where the result might have been different had this been the 
accepted interpretation. In Lalchand v. Ramrupgir (1926), 53 1. A. 
24, whether the preceding mahant was alive or dead, the chela 
would have had a proprietary interest and have been entitled to 
sue. In Pratampull Agarwal v. Dhanabati Bibi (1936), 63. I. A. 33, 
the widow's right must have been held to arise on her marriage 
and not merely on the partition by mcles and bounds, though it 
would have been ‘obstructed’ in her husband’s lifetime.” 
63 Law Quarterly Review (1947). London, p. 389. 
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This emphasis of the rights of the individual over the 
rights of kinsmen was achieved by the use of the idea of 
pratibandha or obstruction, which worked through the principles 
of partition and '^self-acquisition. Let us take an imaginary 
concrete case. A and B are a group of kinsmen Owning ten 
acres of land with a well in it for purposes of irrigation and a 
slave. Now, how are they to proceed towards individual 
property ? Obviously, by way of partition. They can divide the 
land into two strips of five acres each, and each take one strip. 

But a difficulty is felt with regard to the w'ell and the slave. 

The well is so situated that it connot be divided spatially into 
two parts so as to be useful for the irrigation of the two strips. 
And they cannot divide the slave by cutting him into two pieces. 
Of course, they could sell the slave and divide the proceeds. 
But then they would be dividing the money between them and 
not the slave. So they refer to the Smritis and find that Briha- 
spati has a solution for them. ^*Such property should be 
divided*' says Brihaspati, *‘with ingenuity, or otherwise, 
it will be useless. Water from a well or tank is raised 
and taken by turns. One female slave is made to W'ork, 
according to the shares, in each house. The rule extends to 

male slaves also”.'^ So they divide the well and the slave, 

not in space but in time, by agreeing that each should have the 
use of the w'ell and the slave for particular periods of time in 
turn. Let us suppose that A is to enjoy the use in the first 
week, B in in the second, A again in the third, and so on. Now 


Brihaspati, quoted in the Parashara Madhava pp. 564-5. Dharmakosha, 
Vyavaharakanda Vol. I. part II. pp. 1222-3. 
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what becomefl of the ow nership of A of the well and of the slave 
during turn? and of ownership of B during A*b turn? 
Obviously, the ownerliijf‘S of A and B are not eiEtinguished 
during the periods ".vlion it is i;ot thoir turn to enjoy the use of 
the slave or the well; had they been extinguished, they would 
not have sprung into aclivily on the rearrival of their turns. So 
the only conelusion that we can arrive at is that they are merely 
cheeked in their fictlvity end not killed during the periods; their 
activity is hindered by an obstruction. Tiius A^b ownership is 
under an obsfiijctioii during B*ti turn; and /?’s ownership is 
under an obstruetion during A*s luru. The obstruction arises 
because during A‘h turn, A'h ownership is particularly empha¬ 
sized, and, on account of that emphasis, hinders the activity of 
B'b ownership. When it is A"b turn to enjoy the use of the well 
and the slave, the well and the slave are to B property existing 
along with aii obstruction; they are Sapratibandha Sva to B. 
And when it is j^’s turn to enjoy, they are Sapratibandha Sva 
to A. But the pratibandha or obstruction is only as between A 
and As against a stranger, A'b ownership is as active as B’s 
turn. A stranger committing trespass either to the w^ell or to the 
slave could be restrained by A even during ^’s turn. B’s right as 
against a stranger derives strength from A^b right, and A^b 
from Zi's.® 

All partition seems to have been regarded by the 
Mitakshara lawyer as a process of putting the ownerships with 
regard to the w'hole vested in each of the common owners, 

5 Jolly observes ( History of the Hindu Law, p. 69) that *‘each 
villager might claim the assistance of his co-villagers against an 
encroaching neighbour from another village.’* I think that it was 
perhaps not so much a case of a villager claiMing assistance 
of his CO- villagers against a trespassing stranger, as a case of every 
villager regarding himself as owner of all the fields in the village, 
though an obstructed owner with regard to most of them; and 
consequently feeling the trespass against any field in the village 
as a trespass against his own property. 
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under obstructions with regard to parts of the whole. Such 
parts might be temporal, iu time, or spatial, in space. In the 
above example, A and B divided the land iu space into two 
strips and each toots one strip; but they divided the well and 
the slave, not in space but in time, and each took the well and 
the slave for particular periods of time. Even in the case of a 
spatial partition between common owners, as that of a land 
into strips, it does not seem that a sharer w'ho had been a 
common owner of the land lost his ownership of the strips that 
fell to the share of others. It appears that he continued owner 
of the whole, w ith his ow'iiership ha\ iug free play with regard 
to his own share, but obstructed with regard to the portion that 
had fallen to the share of others. 

Let us turn again to the Mitakshara definition (^f 
X)artition. We have already considered it wdth the translation 
of Colebrookc;^^ but the translation is not literal, and has failed 
to bring out an essential aspect of partition according to the 
definition. The definition says : 



So Vibhaga is Vyavasthapanam, Now’ what is the exact 
meaning of Vyavasthapanam ? Stha is ‘to stand’, and 
Sthapanam ‘is making or causing to stand*. Avasihapanam 
is 'fixing or settling’.'^ Vyavasthapanam is vi 4 avasihapanam; 
‘vi’ as a prefix denotes ‘separation’ ‘disjunction*, ‘intensity.’® 
^Vyavasthapanam* is therefore ‘fixing separately, with intensity’. 
So an accurate translation of the definition would be : 

“ ‘Partition' is the fixing separately of (each of) the many 
ownerships regarding the whole aggregate, with intensity on 
particular portions of the aggregate. ” 

6 Vide supra pp. 119 and 121. 

7 Apte : The practical Sanskrit-English Dictianary^ 

8 ibid. 
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It will be noticed that the definition is careful to avoid 
all suggestion that partition extinguislies the ownership of a 
person with regard to the shares that have gone to others. 
All that it says is that by partition a common owner's ow^nership 
of the whole is fixed with i)articular intensity on a portion of the 
whole. And this fixing with intensity maybe on a temporal 
or spatial portion of the whole. The partition might be in time 
or in space, and the definition would be equally applicable. 

A and B are brothers and have inherited from their 
father a jiiece of laud with a well in it. The land and the well 
are tlicir daya or heritage, and each of them can exercise his 
ownership over the whole well and the whole land. Then 
there is a partition between them and the land is divided into 
two strips of equal areas and each of them takes one strip; the 
well is divided in time and each is to enjoy the well for a week 
in turn. According to the definition, both will continue to be 
the owners of the whole land and the whole well; but each of 
them has his ownership of the whole settled wdth particular 
intensity on the spatial or temporal portion that has fallen to 
his share. This ‘particular intensity' wdll exclude A from the 
share that has fallen to and B from the share that has fallen 
to -4. i?’s ownership of the whole cannot be exercised with regard 
to the portion that has fallen to the share of A as it is obstruc¬ 
ted by the ow nership of A w^hich has settled down on that 
portion with particular intensity; and vice versa. So the share 
that has fallen to ^ is a sapratibandha daya or heritage existing 
with an obstruction to B\ and the share that has fallen to is a 
sapratibandha daya to A, This is what is meant by the Mitak- 
shara w hen it says that the word *samvibhaga (partition)’ in 
the Dharma Sutra of Gautama ‘intends heritage subject to ob¬ 
struction’.® The Sarasw'-ati-ViUsa explains “By the word 


9 Colebrooke : Mitakshara, I. i. 13. 
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‘partition* is indicated the sapratihandha daya which comes 
into existence subsequently to it (partition) 

If a common owner continued even after partition to be 
the owner of the portion that had fallen to tlie share of the other 
common owners, how then, it may be asked, was a man enabled 
to alienate his share, w ithoiit the consent of the other common 
owners? The original view was that no such alienation was 
allowable. The whole body of kinsnu*ii were to concur in an 
alienation to make it valid. But with the progress of time, it 
came to be established that a person couhl alienate his separated 
share without the consent of his kinsmen. And it may be 
thought that this involved the i*Iea that by parlition the owner¬ 
ship of a common owmer w’ith regard to the portion thtt had not 
fallen to his share was extinguished. But that would be an 
error. Nandapandita tells us, as we have already noted, that 
“in fact w^e have to admit that there is a relation of ownership 
in each other’s property of even separated sons, breathers and 
others'*.And a careful examination of thcj Mitakshara supports 
Nandapandita and shows that the lil:>eration of the sharer was 
achieved by means of another idea altogether; the idea of the 

Saraswoti^Vilasa, p. 403. 
Mr. Justice Chandavarkar .says, in Bci Parson v. Bai Somii 1 L. R. 
36 Bombay 424, that Vijnaneshwara by the sentence means to say 
that obstructed heritage descends to the heirs in defined shares. 
I beg to submit that thejnterpretation is erroneous. Vijnaneshwara 
is not explaining here as to how the obstructed heritage descends 
to heirs. He is explaining a Sutra of Gautama in the terminology 
of the Mitakshara lawyer, and says that the word *samvibhaga 
(partition)* in the Sutra intends what the Mitakshara lawyer 
calls the Sapratihandha Daya. And the basis for such an 
interpretation is indicated by the Saraswati-Vilaso, As Saprati- 
bandha Daya arose as a result of partition, Gautama used the 
word *‘samvibhaga (partition)” to indicate Sapratihandha Daya, 
by metonymy. 

11 See supra p. 127. 
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sharer being an hha or Islmira with regard to his share. Narada 
says that a divided brother can alienate his share because 
he is the Isha of it.^^ 

Let us see what wan exactly meant by the term Isha or 
Ishvara, Let us suppose that a father has a son, and acquires 
some property by his own independent exertions. The property 
is the father’s self-acquisition. The son has ownership of the 
property by birth, that is to say, by the mere fact that he is the 
son. But the father has the power of alienating the property 
w'ithout the consent of the son. Vijiianeshwara, explaining the 
rule, says that according to the passage : ‘*They have not power 
(an-Ishah) over it (the paternal estate) w'hile their parents live**, 
the son must acquiesce in the father’s disposal of his own self- 
acquired property, since he is dependent on his father in regard 
to the paternal estate, and “since the father has a predominant 


‘2 T^nTETiTf: fw: 1 

^^T’jfrrs^T ?r 

G <0 -s O >0 ' 

>0 ON 

To* 1^ ^'^fto. 42, 43 Quoted in Viramitrodaya p, 460. 
Dharmakosha, Vyavahara-kanda, Vol. I. Part II. p. 1583. 

The distinction between ^cj^c| (ownership) and (the state 

of having pow'er) was made by Maskarin on Gautama Dharma 
Sutra STST fr^: 5Tr f^^TrT XX\lU. I; and he pointed 

out that (ownership) may exist in a man but (power 


to alienate etc.) may be absent:- fT^TRT- 







3TTTTF?T II 

Dharmakosha, Vol. 1 Part 11. p. 1145. 
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interest as it was acquired by bimself*.”^-^ Likewise, and in a 
greater degree, a person iias a predominant interest in the portion 
that has fallen to bis share, he is an Isha or Ishvara or lord of 
it. The other persons, to whose share it has not fallen, are wdth 
respect to the portion, obstructed owners or un>lshas. They are 
therefore to acquiesce in the alienation inacle by the Isha or the 
person to whose share the portion has fallen. The old rule and 
Vijnaneshwara’s interpretation of it so as to make it suit the 
advanced notions of his own time are illuminating on the point:- 

“The following passage, “Separated kinsmen, as those who are 
unseparated, arc equal in respect of immovables; for one has not power 
(an-Ishah) over the whole, to make a gift, sale or mertgage;” must be thus 
interpreted: ‘among unseparated kinsmen, the consent of all is indispen- 
ably requisite, because no one is fully empowered (an-Ishvara-lvat) to 
make an alienation, since the estate is in common but, among separated 
kindred, the consent of all tends to the facility of the transaction, by 
obviating any future doubt, whether they be separate or united : it is not 
required on account of any want of suliicienl power (an-lshvara-tvena) 
in the single owner (lit. in the one person, thwit is to say, the one person to 
whose share it has fallen. I.S.P.); and the transaction is consequently valid 
even without the consent of separated kinsmen”.i 


13 Vide Colcbrooke : Mitakshara, 1. v. 7 and 10 


“aTjfr^rr^ ff i .... 

•t^r^ 't?rRt =5r cpsrrpr 

srrsrrfqTT 

5^<j|i^TrRT: i 

Mitakshara on Yajn. 11. 121. 

14 Colebrooke : Mitakshara, 1. i. 30. 
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Mitakshara Introduction to Daya-Vibhaga Chapter Nirnaya-Sagara 
Ed. p. 219. 
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It is to bo Doled that the passage c3oes not say that by 
partition the rights of the separated kinsmen are extinguished. 
In fact, it is nowliere staled in the Mitakshara that partition 
has the effect of extii'.guishing any rights,’"* It has the 
effect of only obstructing some rights, And the persons 
whose rights are ol^atriicted are un-Ishvaras. Before 
partition, the estate is in cfuainon, or to translate literally 
the picturesque exprti:-sion of the Mitakshara, the estate stands 
in the middle (madhyastha) of the common owners, and any one 
of them taken singly is an un-Ishvara with regard to the 
alienation of it. But after partition, the estate is no more 
standing in the middle. It is no longer equidistant from all the 
common owners, it is much nearer to that common owner to 
whose share it has fallen and whose ownershir) has been fixed on 
it with particular intensity by the partition, than to any other 
commt.n owner. That common owner is the Ishvara or lord of 
it, his rights are ctronger than the rights of the other common 
owners, and an alienation made by him prevails over the 
dissentient obstructed common owners; just ns, though both 
father and son arc owners of tlie father’s seif-acquired property, 
an alie»>ation of the ])ro[jerty by the father predominates and the 
sou is forced to consent to it. 

This was how i)rivate property emerged from the com¬ 
munal by the operation of the idea of pratibandha or obstruction 
in partition. We now^ proceed to self-acquisition. Yajnavalkya 
(II. 118 and 119.) snys:- 

“Whatever else is acquired by the coparcener himself, without 
detriment to the father's e.slatc, as a present from a friend, or a gift at 
nuptials, docs not appertain to the coheirs. Nor shall he who recovers 
hereditary property, which had been taken away, give it up to the 
parceners : nor what has been gained by science, 

15 Some later lawyers, like Balambhatta, seem to be of the 
opinion that partition extinguishes the rights of a coparcener to 
the portions of property which have not fallen to his share. Wde 
pp. 136-9 supro. 

16 Colebrooke : Mitakshara^ I. iv. 1. 
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Vijnaneshwara considers an objection to the express laying 
down of this rule. The objector says:- 

“Is it not unnecessary to declare, that effects obtained as presents 
from friends, and other similar acquisitions made without using the 
patrimony, arc exempt from partition : since there was no ground for 
supposing a partition of them ? That what is acquired, belongs to the 
acquirer, and to no other person, is well known : but a denial implies the 
possible supposition of the contrary”. 17 

Vijnaneshwara replies ;~ 

“The argument is erroneous : since there is not here a denial of 
what might be supposed; bui the text is a recital of that which was demon¬ 
stratively true; for most lexis, cited under this head, arc mere recitals of 
that which is notorious to the world”.i® 

The reply docs not seem to have satisfied Vijnaneshwara 
himself, and he proceeds:- 

**Or you may be satisiicd with considering it as an exception to what 
is suggested by another passage**: 

JT?5rrc?f ^ ?rirrf5R: 

Now the passage quoted is from Brihatpati. Golebrooke 
translates : **A11 the brethren shall be equal sluirors of that 

which is acquired by them in concert''. The translation does 
not seem to be accurate. The passage is cited by Vijnaneshwara 
as declaring the general rule, to which Yajnavalkya's rule of 
self-acquisition lays down an exception. But when brethren 
have acquired something in concert, it is obvious that there 
is no self.acquisition by any one of them taken singly; 
and as all have acquired it in concert, all must share 
it equally.We should expect the general rule to be 

17 Golebrooke : Mitakshara, I. iv. 12. 

18 Golebrooke : Mitakshara I. iv. 14. 

19 Golebrooke : Mitakshara, 1. iv. 15. 

20 Yajnavalkya has laid down the rule of equal division for this 
acquisition in concert by U. 120. 
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such that even self-acquisitions would be divisible under 
it amongst the kinsmen. But the general rule as 
given in Colebrooke’s translation does not include within 
its scope self-acquisitions; it refers only to property 
which has been acquired in concert by the brethren. Secondly, 
there is no word for ‘brethren’ in the original. The word in the 
original is 'samavetaih^ and it means ‘by persons undivided/ 
Balambhatta says that the grammatical plural number in the 
word samavitaih is sarvabhiprayam^*^^ that is to say, is distribu¬ 
tive, meaning ‘every one of the many’ ‘any one of the many.* 
Thus samavetaih means by any one of the samavetas; and the 
author of the Vyavahara Niriiaya gives us the word *avibhakta,* 
‘undivided’ as the synonym for the word ‘samaveta* and 
proceeds to say that whatever is obtained by one of the undivi¬ 
ded persons by agriculture ctc .9 would be the common property 
of all the undivided persons.^^Thus the dictum means: ‘Whatever 
has been acquired by any one of undivided persons, all shall be 
equal sharers of it/ Thus the general rule was that whatever 
was acquired by any one of undivided persons became the 
property of all the undivided persons and consequently became 
divisible amongst ?them all. And Katyayana mentioned even 
self-acquisitions as liable to partition amongst co-parceners.*^ 

Balambhatti on Mitakshara on Yijnavalkya II. 119 Gharpure’s 
Edition p. 147. 

Vyavahara Nirnaya, quoted in Dharma Kasha vol. II Part ii. p. 1204. 

II ' 

Quoted in Dayabhaga VI. i. 1. 

“The property that has come from the paternal grand-father 
and from the father and whatever is self-acquired, all this is to be 
divided in the partition between dayadas (brothers).” 

Jolly says : “Baudhayana and Apastamba nowhere refer to 
such acquisitions, which seems to indicate that in the opinion of 
these two writers all acquisitions of a single coparcener had 
to be thrown into the common stock.” History of the Hindu 
Law, p. 94. 
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To this Yajuavalkya enunciates the exception that whenever 
something is acquired by a coparcener by his own separate 
exertions, without detriment to the paternal proi)erly, that 
need not be shared by him with the other parceners. It should 
be noted that the Mitakshara introduces the rule of Yajuavalkya 
with the note: '*Thc author explains what may not bo 
divided.'*®'^ Thus according to the general rule laid down 
by Brihaspati, whatever w'as acquired by one of undivided 
related persons belonged to all the relatives and consequently 
became divitible amongst them all. But Yajnavalkya 
emphasized the rights of the acquirer and enunciated an 
exception saying that, though it might become the property 
of all the kinsmen, yet the seif-acquisition of a coparcener 
need not be shared by the acquirer w itli the other parceners. 
According to the Mitakshara, there W'cre two conditions to be 
fulfilled before tlie acquisition of a person could be deemed 
non-participable. First, the acquisition must have been made 
without detriment to the family property; and secondly, the 
acquisition must have cost the acquirer some special exertion 
and effort. Wherever there was no such exertion, the property 
was divisible amongst all the ])arceners, notwithstanding that 
it had been .acquired by a single coparcener without detriment 
to the jmternaJ property. Thus if a parcener received some 
property as a gift from a stranger, the property was divisible 
amongst all the parceners, as there hud been no special exertion 
on the part of the acquirer. “What is obtained” says 
Vijnaneshvara, “by simjde acceptance, without waste of the 
patrimony, is liable to partition”. But when the acquisition 
w'as made, not only without waste of the patrimony, but also 
at the cost of special exertion and effort on the part of a single 
coparcener, the Mitakshara lawyer emphasized the acquirei’s 
rights and gave them predominance. This predominance of 

25 20 Colcbrookc : Mitakshara 1. iv. 1. I 

25 Colebrooke : Mitakshara, 1, iv. 7. 
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the acquirer’s rigbtH obBtructed the other common owners from 
claiming a share in the acquisition during the life of the 
acquirer. It was a sapratibandha daya to the relatives. 

Having thus individualized property through the 
principles of partition and self-acquisition, the far-sighted 
Mitakshara lawyer shuddered at the prospect of unbridled 
individualism and hastened to communalize, by liis doctrine of 
daya, all property w hat^oever. “Here the term heritage (dayaY^ 
declared he, “signifies that wealth, which becomes the property 
of another, solely by reason of relation to the owner”. Thus he 
affirmed that it was the community that really owned all 
property, and that individuals were merely so many centres of 
activity through which the community acquired and enjoyed 
property. 

And in the hands of the Mitakshara lawyer the conception 
of community lost its rigidity. Originally, communities seem 
to have been exclusively agnatic. The Mitakshara lawyer 
admitted the cugmitic relatives also into the community. 
Then he took a step unique in the history of world 
jurisprudence and satisfying to some of the innermost 
cravings and highest aspirations of the human soul. The 
Hindus have bten great worshippers of learning and have 
regarded the pursuit of J rowledge, and especially of spiritual 
knowledge, as the highest pursuit of man. Amongst them, 
the relations bet\vcen the teacher and the taught, the Guru 
and the Shishya, have been us intimate as those between father 
and son; and some great visionaries, like the early saints 
of the Lingayet religion, made efforts to build up a community 
solely on the basis of relation by spiritual learning, ignoring 
except for purposes of mar*'iage the blood relation altogether. 
The Mitakshara lawyer, however, adopted a middle course, and 
brought in the relatives by learning after the relatives by 
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blood.Thus a Mitakshara individual is tbe centre of a 
community formed of all his relatives, l)y blood and by learning. 
Many of our Hindu graduates from English Universities 
have some of their heirs in England, and are centres of 
communities of which their English teachers and fellow-students 
are unsuspecting members. 

So it seems that under the Mitakshara law, x'roperty is 
both individual and communal at one and the same time and 
that there was no time when it was not both simultaeneously. 
The point seems to require emphasis. “It is more than likely,” 
says Sir Henry Maine, “that joint ownership and not separate 
ownership, is the really archaic institution, and that the forms 
of property which w ill afford us instruction will be those w^hich 
are associated with the rights of families and groups of 
kindred.”^'^ The statement is in a sense true, but may prove 
misleading to the unwary reader. So far as the Mitakshara and 
the Purvamimamsa thought that preceded it are concerned, we 
find that Individual ownership and communal ownership have 
always existed together, individual ownership growing in the 
bed of communal ownership. And there would be no community 
if there were no individuals to constitute it. The Purvamimamsa 
lawyers found that ownership is a growth from tlie psycholo¬ 
gical make up of man and if man had no interests there would have 
been no ownership. Group or communal ownership w'as a fact 
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because men have always lived in communities. Ownership ori- 
ginatei in individual men and men have always lived in families 
and communities and so families and communities seem to have 
ownership. The most important piece of property, as Asahaya 
pointed out, 2 *^ is one’s ow^n bodj' and it is always individual 
and private. But the body belongs in a sense to parents 
and to the group to which the parents belong. So the body is 
both individual and oommunai property at one and the same 
time and so is all property. 


28 Vide supra p. 347, footnote 49. 



(CHAPTER XVJII 


THE THEORY APPLIED 

In this chapter we t hall consider how the Mitakshara theory 
was applied to the solution of particular problems. 

We have found that property is, under the Mitakshara, 
both communal and individual at one and the same mon ent. 
A rational treatment of the subject would, therefore, be t > 
consider, first, the formation of the community and the rights 
of each member of it, and then to (k^nsider the effects of 
partition and self-acquisition; and then to consider the death 
of each membe^r of the community and the course the property 
would take. But the Mitakshara coinrnuuity is a very large one, 
consisting of blood relations and spiritual relations. We shall, 
therefore, consider here the matter in brief and, as a preliminary, 
try to construct a miniature community. 

H is a Hindu young man. He has some property 
inherited and acquires some property by his own labour also. 
He is the ouiier of all this property. He is the only member 
of our community and owns alone the property. Other people 
in the world are strangers and they have no interest in the 
property. . 

Now he marries a woman W, This W is his first relative 
and as a relative^ under the definition of daya, she becomes an 
owner along with ber husband of tiie property in bis hands. 
Before marriage, H was the only member of his community. 
Now that he in married, there are two moiribers in the community, 
a husband and his wife* By the marriage they have become 
sapindas to each other and the body of one is the body of the 
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Giber. The wife’s body is the husband’s body also and the 
huBband’s body is the wife's body also. Each one of them 
has now two bodies. The property that was in the hands// 
and that was owned by II alone befoie the marriage, is novi^ 
after the inarriage, owned by botli II and W, As between them, 
//is the master and controller of W, So //’s ownership of the 
property is stronger than W'ts ownership of it. 

//’s ownership can control of the property, //’s 

ownership is full ownership, and ownership, though full, 

is controlled ownership, is ownership under the obstruction 
of her liusband 's ownership and the property is her sapratihandha 
daya. 

At this point, father makes a gift of some property 
to her. It becomes her property, her stridhana. And because 
it is tier property and her husband is related to her, it becomes 
the property of the husband also. But to this stridhana 
property IV's rights are stronger than those of her husband. 
The stridhana is, therefore, sapratibandha daya to //. And 
even after tlie gift, H'^'s fatluT also remains a sapratibandha 
ow'ner of the stridhana on account of his relation as father to W. 

Now a son SI is born to them. He is made of the body 
particles of the mother and the father. He is a sapinda to 
both of them. The community now' con*iists of three persons 
and thijj^ are sapindas to each other. They are mutual-bodied. 
The son at the moment of his conceptio.'i by the father seized 
upon the father’s body particles for building up his own body 
and at the same moment seized the father's pntperty also for 
sustenance of his life. By that seizure lie lias become the 
owner of the father’s property. The Veda says that the father 
himself is the son. So the father cannot obstruct the son’s 
ownership. It is apratibandha daya to the son. 

From the father the conception was transferred to the 
mother. At this moment the son seized the body particles 
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of the mother for the further building up of his own body; 
and at the same moment he seized the mother’s stridhana also 
for the sustenance of his life. The mother's property, therefore, 
became his property also. The Veda does not teach the identity 
of the mother with the son. The mother can, therefore, obstruct 
the son’s ownership. The mother’s stridhana is to the son 
sapratibandha daya. And through the mother, the son seized 
the properly of her father and his sapindas also and became 
its sapratibandha owner. 

H and his property are Imund to inaiiilaiii his wife and 
child. The i)roperty, as we have seen, has become the property 
of all the three, //’s property can therefoie be called the 
family property ior shortness sake. But we should be careful 
not to personify family and think of it as an entity separate 
from the members and owning the property. But according 
to Vishwarupa’s doctrine,^ we can regard each member as 
the whole family group. 

Now another son S2 is born to // and W, He also 
becomes an apratibandha owner of his father’s prop^erty and 
a sapratibandha owner of his mother’s stridhana, and through 
her of the properties of her father and bis sapindas. 

Now' a daughter D1 is born to H and W, She also, like 
her brothers, becomes an owmer of the properties of her parents. 
But there is here a slight difference. The Veda does not say that 
either the father or the mother is identical with the daughter. 
Such identification would come in the way of the later 
identification of the daughter with her husband. The properties 
of the father and of the mother are, therefore, to the daughter 
sapratibandha dayas. 

Now a second doughter D2 is born to H and W. She 
also becomes a sapratibandha owner of the properties of her 
father and mother. 

1 Vide Supra pp. 350-5. 
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The family now consists of six persons, a husband and a 
wife, and their four children. All of them are owners of 
property, of the family property. They are coparceners of the 

property. 2 

The Hindu society is, with the exception of a few 
sections of it, a male-predominant society. In the family the 
male members are predominant and the female members, 
subordinate. The male coparceners are therefore predominant and 
the female coparceners subordinate. Or we should say that the 
female coparceners are a priveleged and protected class and the 
male coparceners are their protectors. 

There are now six members in the family and all of them 
are owners of the family property. But we should not allow 
ourselves to be misled into thinking that they own shares or 
portions of the family property or even undivided interests in it. 
Each member of the family, whether male or female, is the 
owner of the whole of the property* 

D1 has now come of age and is given in marriage to a non- 
sapinda man belonging to a different family. She leaves her 
father’s family and enters the family of her husband. She gets 
rights of ownership of the property of the husband’s family by 
marriage. Her ownership of the property of the family of her 
father was already sapratibandha and now her entry on marriage 
into the family of her husband makes the pratibandha still 
stronger. But yet she continues a sapratibandha owner 
of the property of her father’s family. She is thus now a 
sapratibandha owner of the properties of two families, of the 

2 As against this, contrast, Mulla, Hindu Law, 13th Edition,§ 217, 
p. 245; and Mayne, Hindu Lew, 11th Ed. § 269, pp. 333--4. In its 
misunderstanding of the nature of pratibandha and its function in 
the Smriti law and of sapratibandha daya and in its doctrine that a 
female, though a member of the family, cannot be a coparcener, 
the Anglo-Hindu law departed from the Smriti law. 
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family of her husband and of that of her father. She can 
inherit from both sides, from the side of her father and from the 
side of her husband. And she has heirs in both the families. 
She has two personalities, one as a daughter in her father’s 
family and the second as a wife in her husband’s family. 

A family can have a Guru or a spiritual teacher. He is a 
spiritual relative of the family. He is a spiritual sapinda to 
every member of the family. He also is a sapratibandha owner 
of the property of every member of the family. 

Now we have heie a Mitakshara community in miniature. 
It consists of gotrajas or agnates, bandhus or cognates and 
spiritual relatives. They arc all sapiiidas to each other and 
apratibandha or sapratibandha owners of each other’s property. 

Now we shall try to see how this works on the occurring 
of births and deaths and partitions in the community. And 
here we may note that the word family is used in narrower 
and broader senses according to the context. In its narrowest 
sense, it includes, as indicated by Manu IX. 45,'*^ a man 
and his wife and children. la a broader sense, it includes 
a father and mother living together with their sons; and the 
son’s families may, after the death of the father, continue to 
live together as members of a joint family. Sometimes, the 
word family may mean the whole group of agnatic sapindas. 
In a broader sense, we may sometimes have to understand the 
whole group of sapindas, blood and spiritual, as forming one 
family. The notion of sapindasbip itself means all this. These 
families are formed around a male, with him as the oentre. 
No female oau be the nucleus for the formation round her of a 
family, except in the few female-predominant sections of the 
society, like that of dancing girls. The law of inheritance 
is so arranged as to keep the property of an individual on his 


3 Vide p. 271 supra. 



The theory applied 


403 


death within his narrowest family; if that is not possible, it 
goes into the next broader family circle and so on. And last 
of all it goes into the spiritual circle. If there is yet found 
no heir to the deceased, his property goes, if a Brahmin to 
other Brahmins and if a non-Brahmin to the king. We shall 
take some examples and see how this occurs. 

The general rule of the process of the property from the 
ancestor to the heir is given by Manu IX. 189.^ A translation 
of it according to Kulluka is given by Bubler as follows : 

“To the nearest among sapindas (male or female) the estate shall belong; 
afterwards (on failure of sapindas) a samanodaka shall be (the heir), 
next the teacher, and (then) the pupil.’* 

Buhler goes on to summarise the explanation of Kulluka : 
“To that sapinda who is the nearest among the sapindas, be he male or 
female, the estate of the deceased shall belong**. He (Kulluka) then goes 
on to enumerate the heirs in the following order : (1) the legitimate son, 
(2) the appointed daughter and her son; (3) the kshetraja and the other 
subsidiary sons, each one on the failure of the earlier named; (4) the 
widow; (5) the daughter not appointed; (6) the father and the mother; 
(7) full brothers; (8) sons of full brothers; (9) the paternal grand¬ 
mother; (10) any other near sapinda; (11) the samanodakas; (12) the 
teacher; (13) the pupil”. 

It wdll be seeu that Kulluka makes no distinction between 
the process by which the son becomes entitled to the property 
of hh father and that by which any other heir— a daughter or a 
brother for example— becomes entitled to the property of his 
ancestor. Vijnaneshwara also does not make any distinction 
between the processes. Their Lordships of the Nagpur High 
Court, agreeing with what was said in tb? first edition of this 
book, observed : 
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**But in the Mitakshara itself there are no words equivalent to 
survivorship and succession. The son who takes the property of his father 
by survivorship and the nephew who takes the property of his uncle by 
succession are both of them spoken of as taking their ancestor’s properties 
by one and the same title, namely, as Daya in their right as Dayadas.”£» 

It is clear from the above from Manu and Kalluka 
that it is the sapindaship that gives the heir the ow^nership of 
the heritage. And this sapindaship arises always by ‘birth’ 
and during the life of the ancestor. Thus all the sapindas of 
the owner are owners of the property as their daya. Of them 
the son (son’s son and son’s son’s son) get it as their 
apratibandha daya and the other sapindas get it as their 
sapratibandha daya. All his sapindas being thus owners of 
a man’s property, the question arises as to the priority of their 
rights; and the principle on which the priority is determined 
is the nearness of a sapinda to the owner; and a nearer 
sapinda becomes an obstruction to a remoter sapinda. The 
working of this principle will become clear from a considera¬ 
tion of the following cases. 


Case 1 

Ancestral property in the hands of the father to the son. 

jET is a Hindu and holds some ancestral property. His 
only relative is his son S. After some time H dies. 

S, by the mere fact that he is H'b son, by the mere fact 
of his birth as son, or to put the same thing in other words, 
solely by reason of relation to bis father, has become owner of 
the property held by the father. The property is the son’s 
daya or heritage. And as the relation is that of son and father, 
the daya is an apratibandha daya to the son; it is a heritage 

Rambhau V. Bala, 1. L. R. 1946 Nagpur 732; s. c. A. 1. R. (33) 
1946 Nagpur 206 at pp. 208-9. This book, first ed. p. 25; this 
ed. p. 31. 
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esisting with no obstruction. The son is co-owner of the 
property with his father. The family is an undivided family 
between the father and the son. It is a coparcenary. 

The father dies, and the son survives; and along with the 
father all his rights also die. All the rights of the son which he 
had got by birth even during the life of the father survive 
with him. The son, therefore, continues in possession and 
enjoyment of the property as before. No rights of the father 
have survived the father and come to the son. Under the 
Smriti law, no rights of a person suivive his death. The son, 
therefore, gets now no property which he did not have during 
the life of the father. But the father was a co-owner and as 
he is now dead, it appears as if the son’s rights have increased 
because he has now become the sole owner. So in a sense 
we may say that the son got the property, or a freer scope for 
the exercise of his rights over it, by survivorship; but we must 
alw^ays remember that he did not get any rights which he did 
not have during the father’s lifetime. 

Case 2 

Father^s self-acquisition to the son. 

In the above example, H holds some self-acquired 
property. 

Of this property also, the son gets ownership by birth 
and becomes a co-owner of it with the father. But it is the 
father’s self-acquisition; so the father has some over-riding 
powers of alienation of the property. He can alienate it 
without the consent of the son. But that does not affect the 
fundamental rule that the son gets ownership of the father’s 
property, whether ancestral or self-acquired, by birth, and 
gets the property as his apratibandha daya,^ 

Mitakshara, Introduction to the Daya-Vibhaga Prakarana, 

Nirnayasagara Ed. p. 216. 
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**That the right vested by birth iu the bod extends 
to the property acquired py his father is unequivocally stated 
in the Mitakshara.”^ *^..the strict legal view is that un-divided 
sons take a right vested by birth, both in the paternal grand¬ 
father’s property as well as in the separate or self-aquired 
property of the father.”® 


Case 3 

Father*s property to the daughter. 

In the above example, ^has no son. He has a daughter 
D. She is his only relative. 

The property in the hands of H is daya to Z),and she became 
owner of it> like the son, by birth.^ She has become 
owner of the property in the bands of her father solely by reason 
of relation to the father. She has become a co-owner of the 
property with her father. There is here a family consisting of the 
daughter and the father, with the property in the hands of the 
father. But as she is not a son, grandson, or a great-grandson 
but a daughter, the daya is sapratibandha to her and she cannot 
exercise her ownership of it during the life of the father as against 
the father. The rights of the father are predominant relatively 
to the rights the daughter, just as they are predominant even 
relatively to the son with regard to the father’s self-acquired 
property. But the father and the daughter, before marriage 
of the daughter, are members of one and the same family and 
the father is bound to maintain the daughter. The danghter's 
sapratibandha ownership of the property entitles her to be 
maintained, educated, and married from the moneys out of the 
property. This right to maintenance, education and marriage 


7 Mayne, Hindu Law, 11th ed. section 271 p. 335. 

8 Mulla, Hindu Law 13th ed. section 222 p. 247. 

9 Vide Apararka quoted at p* 327 supra* 
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expenses from the property in the bauds of the father is nothing 
but her owership over the property. 

In this family between the daughter and the father, 
the father dies and his ownership of the property also dies wdth 
him. So the pratibandha or obstruction, which was not full 
but partial, to the daughter's ow'nership has disappeared. 
The daughter survives in possession and enjoyment of the property 
in virtue of her ownership which she got at her birth. On the 
death the father, the daughter gets the property by survivorship 

According to Anglo-Hindu conceptions, the daughter is 
said to get the property by succession or inheritance and not by 
survivorship. Jenkins. C. J., stating the distinction between 
succession or inheritance on the one hand and survivorship 
on the other, says ; *‘Oii inheritance new rights are acquired; 
on survivorship the enjoyment oi existing rights is increased by 
the removal of one from the body of co-sharers’'.^^This distinction 
is based on the notion that the son gets ownership of his 
father’s property by birth even during the lifetime of the 
father, whereas the daughter does not get it by birth but gets 
it for the first time on the death of her father. Now that we 
have found that all heirs get ownership by *birth’, the distinction 
pointed out by the Chief Justice does not hold good. As said 
by Mr. S. V. FitzQerald in his review of the first edition of this 
book, *‘All heritage, as Mr. Fawate expounds their [i. e«, of the 
great Hindu lawyers of the Mitakshara school] scheme, is by 
birth, or to speak more accurately, by the establishment of a 
sambandham or relationship by birth, marriage, adoption or 
initiation into discipleship. Death, being a mere negation, 
cannot be the cause of anything; and the European maxim, 
nemo est heres viventis^ is untrue. The distinction between 
unobstructed {apraiibandha) and obstructed {sapratibandha) 

10 Francis Chosal v, Catri Ghosai^ 1. L. R. 31 Bom. 25 at p. 30. 
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heritage is not of the moment when the title accrues but of when 
the enjoyment becomes unrestricted.’*^^ 

Case 4 

Husband's property to the wife. 

a Hindu, purchases a house and a piece of land. He 
marries a wife W\ H and W live in the house and maintain 
themselves by cultivating the land. // dies. W gets the house 
and the land as heir. What is the exact process here ? 

H became the owner of the house and land by purchase. W 
became their owner by marriage to H, as her mpratibandha daya. 
Her ownership entitled her to live in the house v ith her husband 
and to be maintained from the proceeds of the land. Her right 
of residence in the house and of maintenance from the land is 
nothing but her ownership of the house and the 
land subject to the pratibandha or obstruction by the ownership 
vested in the husband. The wife was a subordinate 
co-owner with her husband of the property.^® The 
husband and the wife were co-owners, formed a coparcenary.^*^ 
Now H has died and with him his ownership also has died. 
W*B ownership has no pratibandha or obstruction now. She was 
CO -owmer of the property with her husband and now she has 
survived her husband; and her ownership of the house and the 
land has become free of obstruction. Her old ownership of the 
house and the land has continued. She has now got the house 
and the land by survivorship. She has got them as the survi¬ 
ving half of her husband. 

11 Law Quarterly Review (1947) 389 at p. 390. 

12 Vide pp. 271-9; 311-3. supra. 

13 Vide pp. 311-3. supra. Contrast, female can be a coparcener 
under the Mitakshara law. Even a wife, though she is entitled to 
maintenance out of her husband’s property and to that extent has 
an interest in his property, is not her husband's coparcener.* 
Mulla, Hindu Law. 1 th Ed. Section 21/ p. 245. Also Mayne, 
Hindu Law. 11th Ed. section 269. pp. 333-4. 
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We have up till now dealt with the devolution of property 
from the ow^ner to the wife (wddow), the son and the daughter. 
Our effort has l)een to think only in terms of sambandha 
(relation), janma (birth), claya (heritnge), and pratibandha 
(obstruction); and, what is still more important, to avoid the 
habit—it being contrary to the principles of the Smriti 
jurisprudence—of thinking that any rights of a person can 
survive that person and devolve on the heir; to avoid thinking 
of the swaminasha (death of the owner) as the cause of the 
vesting of the heritage in the heir. To think of the wife (widow) 
and the daughter as getting the property as heirs on the death 
of the owner, of the husband or of the father, w^ould bo to go 
against the fundamental principle established by Vijnaneshwara 
that neither the swaminasha (death of the owner) nor vibhaga 
(entering upon the inheritance, partition)^^ is a cause of the 
heir getting the heritage; and that the cause is always the 
‘birth' of the heir.^® Neither the widow nor the daughter 
got, therefore, the property as heirs by the death of the husband 
or of the father. They got it by ‘birth', the widow by marriage 
to the owner and the daughter by her physical birth from the 
owner. This is exactly the way in which the Mitakshara 
lawyer thought. Only by thus following exactly in his footsteps, 
by making use of only those concepts which he used and 
by strictly avoiding the use of those concepts which he thought 
to be wrong and so did not use, can we hope to arrive at a 
genuine understanding of the Mitakshara theory and to gain 
an insight into the Mitakshara technique. As emphasized by 
the Privy Council, “the Hindu law contains in itself the 
principles of its own exposition. Nothing from any foreign 
source should be introduerd into it....'*^'* 


14 Vide pp. 114, 115, 118, 120, 122, 123, 124 and 129 supra. 

15 Vide pp. 255-6. supra. 

16 Bhyah Ram Singh v. Bhyah Ugar Singh, 13 M. L A., 373. 
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According to Anglo-iiindu law, the wife and the daughter 
get the property by succession, and the right of a person to 
succeed as heir on the deat h of a Hindu is a mere spes successionis, 
that is, a bare chance of succession. It is not a vested interest; 
he cannot, therefore, make a valid transfer of it’\^’ But the 
sapratibandha ownership of the wife or the daughter is not a 
mere chance of succession. It is something much more 
substantial and the wife has, in virtue of the marriage, the 
right to reside in the house of her husband where he resides, 
and to be maintained from the income of the property which 
he owns. Similarly, the daughter has the right by birth to 
maintenance, education and marriage expenses from the property 
of her father. And these rights of the wife and the daughter 
are vested interestaJ” It is true that they cannot transfer 
them to others; but that is due to the fact that the wife and 
the daughter are unable to transfer their wifehood or 
daughterhood to another person. 

Case 5 

A man*s property to his wife (widow) and then to his daughter, 

H, R Hindu, purchases property. He marries a wife W 
and she becomes co-owner of the property with him and the 
property is sapratibandha daya to her. A son S and a daughter D 
are born to them. The son becomes by birth nn apratibandha 
co-owner of the property with his parents and the daughter a 
sapratibandha co-owner. As all the members of the family are 
owners of the property, the property may be called the family 
property There are here two male nuclei, namely the father 
and the son, capable of being the centres of tw'O separate 
families. The family is an undivided family. 

17 Mulla, Hindu Law, 13th Ed., Section 30, p. 86. 

18 Cf. the views of West and Majid, and of Dcrrett at p. 297 and 
footnotes 58, 59 supra. 
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The son S dies ciiid with him his ownership of the pro¬ 
perty also is extinguished. The others survive and continue in 
possession «nd enjoyment of the property as before. Then H 
dies. IV and D survive and continue to enjoy the property. 
As between them, iV, being the mother, has got authority over 
the daughter U, IV was also the wife of H and now is his 
widow, his surviving half. She gets therefore the full control 
of the property and D lives under that control. 

Now W dies and D survives. She gets the property fully 
under control as the last surviving co-owner of the property. 

(’ase 6 

Partition between a man, his sons, and wife. 

il a Hindu, has got in his hands some ancestral property. 
He mariies a wife W. Two sous 5/ and S2 are born to them. 
When the sons are growu up, the father proceeds to make a 
partition. Who will get shares and what will be the quantum of 
each shared 

There are here four co-owners of the property namely H 
and his wife W and their two sons SI and S2. The two sons 
have become owners by birth and W has become owner by 
marriage. Being co-owners, each one of them is entitled to a 
share. But W cannot live ceparately from her husband H though 
she may get a separate share of the property. And when the 
father makes a partition between him and his sons, his wife 
has to get a share equal to that of a sou.^*^ So the property is 
divided into four shares and il takes one share^ SI and S2 take 
one share each; and W takes the fourth share, but continues to 
live with her husband. 

19 Yajii. II. 115 and the Mitekshara thereon. 
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("ase 7 

Partition between sons, mother am! daughter. 

H is a Hindu and owns some property. He marries 
a wife W. Two sony SI and S2 and a daughter D are born to 
them. H dies. The sons proceed to make a partition. Who 
wdil get shares and what will be the (quantum of each share 'i 

H was the owner of the property and W became owner of 
it by marriage and the children became owners by birth. // is 
now dead. There are, therefore, four ci.»-owTiers of the property, 
namely the two sons as apratibandha owners and the iiiotber 
and the daughter as saprutibatidha <»\vncrs. The mother is going 
to remain in the family till the end of her HIV; but the daughter 
will get married and go to her husband's house. 'JViking tliese 
facts into consideration, the law' hns ordained that the mother 
shall get a share equal to that of a son and the daughter a share 
equal to a fourth of the share of a son. 

So the property will be divided first into four shares. 
The tw'o sons and the mother will take one share each. 
The fourth share will again be divided into quarters and one 
will go to the daughter and the remaining three will be divided 
equally among the mother and the sons.^^’ 

It should be noted that neither the mother nor the daughter 
could have forced the sons to make a partition. This disability 
is due to the fact that they are women. 

We may here consider the views of the Anglo*Hindu law 
on the rights of the mother and the unmarried sister to a share 
on partition. **But the extreme jmsition in the Milakbhara*’, 
says Mayne, ‘*that an unmarried sister was along with her 
brothers entitled to a share in the inheritance had probaby no 
foundation in usage; nor has modern usage been in accordance 

20 Yajn. II. 123-124 and the Mitakshara thereon. 
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with I cannot tjay anything about modern u»age;'-®® but 

Vijuaiieshwara has given the rule auri 1 am sure that he would 
not have given it if it had no foundation in uhage. 

About the mother’s right, the Anglo-Hindu view is that, 
‘^according to the Mitakshara law, the mother or the grand¬ 
mother is entitled to a share when sons or grandsons divide 
the family estate between theniselv'cs, but she cannot be recog¬ 
nised as the owner of such share until the division is actually 
made, as she has no pre-exicfting right in the estate except a 
right of maintenance/’^’' Here there are two mistakes made. 
First, the mother’s right to maintenance from the property is 
nothing else than her sapratihancUui ovviiership ol the property; 
which she got when she entered the family by marriage; and 
so was existing before the i^artitioii. Secondly, to say that 
the mother's right begins only after the share is allotted to 
her and that she has no pre-existing right, is to go against a 
very fundamental principle of the Mitakshara, \^ hieb principle 
Vijnaneshwara has taken great pains to establish in his Intro¬ 
duction to the Daya-Vibhuga Cliajder. Vijiiaueshwara says “The 
term partition {^vihhaga) is generally understood to relate to 
effects belonging to several owners.If the mother and the 
sister each get a share to herself at the that must be 

21 Hindu Law, 1 Uh Ed. p. 538. 

22 “In the areas of Maharashtra and Madhya Bharat which were 
formerly in the Central Provinces and Berar, and subject to the 
jurisdiction of the Nagpur High Court (defunct in 1956) unmarried 
daughters may, if they choose, demand each a quarter of any 
brother’s share according to the literal text of the Mitakshara, 
The authority, A<t. Lochan v. Babai (1909) 5 Nag. L. R. 161, 
170-1 =41 1. C. 786 (referred to in Shamrao v. Mannubai (1945) 
[1948] Nag. 678, 687 and not hitherto overruled), is properly 
relied upon by H. S. Gour, Hindu Code, 4lh edn. (1938), at pp. 608, 
611”. Derrctl, A Ctitique of Modern Hindu Law, p. 91, footnote 7. 

23 Mayne: Hindu Low 11th Edition, 534. 

24 Vide pp. 255 and 256 supra. Colebrooke, Mitakshara /. i. 23. 
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due to the fact that they are already owners of the family 
property,^® the mother by marriage to the father and the 
daughter by birth. A ijon>co>owuer can never claim a share. 
**Whatever is not owned," says the Viramitrodaya in another 
context, “cannot be shared’*. 

This is further clear from Yajnavalkya and the Mitakshara 
laying down the rule that the mother should take a share in 
the partition and the comment on it by Balambhatta. 

Mitakshara : qrpftfrt 

fqgJTTf I 

Yajuavalkya ; fsHTSTcTt ?nt I 

Mitakshara : ST^FTTfS# f^SRrt JTTcnfq 

fTtT I 

Gbarpure translates : 

“With a view to point out an equal participation of the mother even 
when partition takes pKice after the death of the father, the Author says : 

Yajnavalkya, Verse 123 (2) 

Of heirs dividing after (the death of) the father, let the mother also 
take an equal share. 

1'he Mitakshara : Vibhajotam, of heirs dividing, pitururdhwam, after 
the father, i. e., after the death of the father, mata opi haret, let the mother 
also take, ansam, a share, samam^ equal, to that of her son.“ 

Balambhatta com meats : 


'qest =qTqT<?t’ (s^TT. 


I ?TTfi 
I 


I 




25 Vide p. 409 and footnote 14 supra. 


Viramitrodaya, p. 430 
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Balanibhatta draws our attention her© to the significance 
of the sixth grnmniatica] case termination ^~am* in the Sanskrit 
word •\ihhajai.am\ ‘of heirs dividing’ in the text of Yajnavalkya 
and explains its significance. 

“The sixth grammatical case termination here in the word 
*vibhajat-cm\ ‘of heirs dividing*, is according to Panini, II. iii. 38 

‘The sixth case termination (is used) when disregard 

is meant.** The meaning is this : ‘disregarding them (the persons dividing). 
Because of the existence of owncr.ship (in the mother) just as (it exist.s) 
in them (i. e., in the persons dividing, the sons). It is for this reason 
alone that there is the word (in Yajnavalkya)‘horef,‘should take, should 

lake away*.27 


Thus it in clear from Balambhatta’s explanation that 
the mother also has ownership, like the sons, of the property 
that is being divided and that she should take the share as of 
right, disregarding whether the sons making the division are 
willing to give it or not. 

The married daughters do not get a share in the partition, 
because they have left the father’s family by marriage. As 
between married and unraiirried daughters, the rights of the 
latter are stronger. 


Case 8 

Alienation by manager and women coparceners* rights. 

SI and S2 are brothers and their father is dead. Their 
widowed mother and an unmarried sister D are living with them 
in the joint family. S/, as manager of the family, alienates for 
legal necessity an item of the family property without the consent 
of the mother and the sister. What becomes of the sapratibandha 
rights of the mother and the sister? Is the alienation valid? 

27 ^ 1. U. To take_To carry off or away-To take away, 

rob, plunder, steal. Aple : The Practical Sonskrit-Engfish Dictionary. 
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It is valid.Tile necessity of the family is the necessity of 
each member of the family, including the mother and the sister. 
SI makes the alieruition as manager. The Mitakshara lawyer 
analyzed alienation into first, the extinction of the alienor’s 
right and then, the creation of the alienee’s right. So when SI 
alienated the property for a legal necessity the rights of all 
the members of the family, including W and D, were 
extinguished and the rights in the alienee were created and the 
alienation is valid. 


Casc» 9 

Distinction between daughters. 

H. a Hindu,owns property. He has two daughters* DJ and 
D2 and no wdfe or son. Both the daughters are married and are 
now members of the families of their respective husbands. 
DTh husband is a poor man and so Z)7 is apratishthita or not so 
well established in life; but D2’8 husband is a rich man and D2 
is pratishtita or well established in life. H dies. To whom will 
the property go? 

Both DI and D2 became sapratibandha owners of their 
father’s property by birth. Both of them have left their father’s 
family and entered the families of their husbands. Yet, they 
continue to be sapratibandha owmers of their father’s property, 
though the pratibandha or obstruction has now become stronger 
as they have left their father’s family by marriage. But of 
them is well established in life, ^vhereas DI is not so well 
established. // is more solicitous about Z>/than about D2* /f now 
dies. His property goes not to the well established daughter D2 
but to the not so well established daughter DI.^^ 

It is interesting to see how these rights of the wife (widow) 
and the daughter arising under the Smriti law are reflected in 
the Anglo- Hindu law. 

28 Vide the Mitakshara on Yajn. 11. 13S-6. 
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The ADglo-Hinciu Law thinks that, the \A ife(wido\v)and the 
daughter get their right, not by ‘birth’ but by the (loath of the 
husband or the father. But after iliis j^nintj the con cl us ions 
of the Anglo-Hiridu Jaw are very similar to those of the Hmriti 
laAv. *‘The widow takes only a lirnitod interest called the wichw\s 
estate in the estate of her husband.” She takes a limited estate 
because she is a wora?iu and is not, as the sr)n is, the whole of 
the husband,but is only a half of the husbiiiid.‘‘0:i her deatl) the 
estate goes not to her heirs but to t he next heirs <d' tlu? husband”. 
This is because ever}’ married w’om.-^ii sustains two personalities, 
one as a meinberof her father's family and the other as a member 
of her husband’s family; and because in her husband’s family, 
the husband’s death is not complete till the widow's death. 
In her husband’s family and with regard to the property that 
has come to her from her husband and his agnates, she is 
identical with her liusband; and her heirs and her husband's heirs 
are identical/'Slie is entitled only to the income of the property 
inherited by her. She has no power to dispose of the corpus of the 
property except in certain cases/' 

“An unchaste widow was not entitled under the Hindu 
law to inherit to her husband.” “The remarriage of a widow, 
though now legalized, by the Hindu Widow’s Remarriage 
Act, U56, divests the estate inherited by her from her deceased 
husband. By her second marriage, she forfeits the interest taken 
by her in husband’s eKtateand it passes lo the next heirs of her 
husband as if she were dead.(S. 2 of the Act).The reason is that a 
widow succeeds as the surviving half of her husband, and she 
ceases to be so on remarriage.” 

“Two or more widows succeeding as co-heirs to the 
estate of the deceased husband take as joint tenants with rights 
of survivorship and ecpial beneficial enjoyment. Thus if a 
Hindu dies leaving two widow’s A and B they are entitled as 
between themselves to an equal share of the income, and on the 
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death of either of them, the other is entitled to the whole of the 
income by burvivorship. Though co-widows take as joint 
tenants, no one of them has a right to enforce an absolute 
partition of the estate against the otliers so as to destroy their 
rights of survivorship."^^ 

^'Daughters do not inherit until all the widow's are dead. 
As between daughters the inheritance goes, first, to the 
unmarried daughter, next, to daughters who are married and 
•unprovided lor', that is, indigent, and lastly, to daughters who 
are married and are ^enriched*, that is, possessed of means." 

**Survivorship, Two or more daughters of a class take 
the estate jointly as in the case of widows, w ith rights of 
survivorship." Thus two persons belonging by marriage to 
two different families may take by inheritance some property 
as avibhaktas or joint tenants with rights of survivorship. 
“Any one daughter may alienate her life interest in the property, 
but not so as to affect the right of survivorship of the other 
daughter. And, like wddows, daughters may enter into any 
agreement regarding their respective rights in their father’s 
estate, provided such agreement does not prejudice the rights 
of the reversioners."’"*^ 

This show's that the later heirs, the reversioners, have got 
present rights and that these rights are so very real and 
substantial that they limit the rights of the widows and the 
daughters. “The rights of those persons" [i. e. the 
reversioners I. S. P,] says West J. “impose on persons dealing 
with a widow, an obligation of special circumspection, failing 
which they may find their securities against the estate of 
no avail after the widow's death".The Privy Council 
observes : "It is the common injury to the reversionary rights 


29 Mulla, Hindu Law, 13th Edition, Section 43, pp. 107-8. 

30 Mulla, Hindu Law, 13th ed, S. 43, p. 109. 

31 Chimnaji v. Dlnkar, 1. L. R. 11 Bom. 320 at p. 324. 
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which entitles the reversioners to sue.**^^ “It seems to their 
Lordships that under this rule the contingent reversioners 
may be joined as plaintiffs in the presumptive reversioner’s 
suit/*’^** And again, “It is also true that a reversionary 
heir, although having only those contingent interests which 
are differentiated little, if at all, from a spes succe.ssionis^ is 
recognised by Court of Law as having a right to demand that 
the estate be kept free from danger during its enjoyment by 
the widow or other owner for life.*’^"^ And the reversionary 
heir may be anybody up to the last heir, the Brahmin or the 
king. Those rights of the reversioners are nothing else than 
their sapraiibandha ownerships of the property now in the hands 
of the widow. And this explains “the ancient customary 
practice’* noted by Dr. Derrett, “whereby the alienations by 
females w ere authorised and consented to by near male relations: 
it was evident that third parties relied in some sense upon these 
authorisations and c?onsent8.“*^'^^ 

Case 10 

A man\s property to his daughter and then to the daughter's son, 

//, a Hindu, has a daughter D and a son DS of the 
daughter. H dies; and then D dies. Trace the path of the 
property from H to DS, 

D became a sapratibandha owner of her father’s property 
by birth; on marriage, she entered her husband’s family but 
continued sapratibandha owner of her father’s property. DS 
became by birth sapratibandha owner of his mother’s property 

32 Yenkatanarayana Piliai v. Subbammal, 1. L. R. 38 Madras 406 
at p. 412. 

33 Ibid, p. 414. 

34 Janaki Ammo I v. Narayanasami Aiyar, I. L. R. 39 Madras 634 
at p. 638. 

34a Introduction to Modern Hindu Law, section 684, p. 432. 
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and through her of the property of her father. Now H dies. 
The pratibamUiG or obstruetiou as against D is removed and she 
gets the property. 1 hen U dies, and the pratihandha against 
DS is removed and he gets the property. 

Here, it will be remembered, we learn from the Saraswati- 
viiasa that Laxmidhara held that the property at the moment 
when it g<»e.s to D, becomes apratihandha or obstruetionless to 
her son and that tiio mother and the sun get the property 
simultaneously.'^■“* The reasoning behind this view is evident. 
The daughter’s son gets the property as heir to his maternal 
grandfather and one of the purposes of the inheritance is the 
perfornumte by the daughter’s son of the shraddha of the 
maternal grandfather. This sliraddha may have to be 
performed by DS during the life of Z>. To facilitate the 
performance the law gives DS the properly even during the 
life of 


Case 11 


Partition and re-wiion between a man and his daughter's son. 

// is a Hindu holding properly. He has a daughter D. 
D has a son DS. The daughter dies. // divides the property 
between himself and DS. After some time the grandfather 
reunites with the grandson. Are the partition and the reunion 
supported by law 'i 


The Viramitrodaya says that such partitions and 
reunions were quite well known and valid in the world. 


35 

36 

37 


Vide pp. 321-2 supra. 

SaraswatUViiasa pp, 429-430. DharmakoshOy Vyavdharakanda 
vol. 1. part 11. pp. 1524-5. 


?rf?r 




Viramitrodaya p. 512. Dharmakosha, p. 1501, col. i. 
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Let us see the reasoning behind them. 

The daughter gets ownership by birth of her father’s 
property; the son of the daughter again gets ownership by birth 
of his mother’s property and through the mother of her father’s 
property.®** The daughter and her son get //'s property as 
their aapratibandha day a. Then the daughter dies. H and DS 
come into immediate connection with each other but still the 
property is aapratibandha daya to DS. The pratibandhas or 
obstructions in the case of heritage are devised for the protection 
of individual owners:hip. The individual can release those 
pratibandhas as they are for his own protection, if releases the 
pratibandha against DS^ So the ownership of DS becomes 
apratibandha or obbtructionless even diiriiig the life of H, DS 
can, therefore, exercise his co-ownership of the property. Then 
H and DS make a partition between themselves of the property; 
later they reunite. The VTramitrodaya says that such partitions 
and reunions were well known to the world and valid. 

Case 12 

Priority between the daughter and the daughterlaw. 

H is a Hindu and has some property. He marries W. 
A son S and a daughter D are born to them. S marries a 
wife SW. Then W and S die leaving them surviving H, SfV 
and Then If dies. Who will get the predominant ownership 
of the property ? 

Here in the beginning If alone owns the property. Then 
he marries W and she becomes a sapratibandha co-owner of 
the property with //. And then the daughter D is born and 
becomes a sapratibandha co-owner of the property in the 
hands of H. Then S marries SW\ and the daughter-in-law, 
through her husband, becomes a sapratibandha co-owner of 
the property in the hands of //. 


38 Vide pp. 327-8 lupra. 
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Then W and 5 die and all their rights are extinguished. 
Then//dies and 5and D survive. Both continue to own 
the property; but whose rights predominate ? 

The answer depends in what order the three persons 
stood with regard to the property during //’s life. H stood 
first as the ow^ner of the property and then came the tw^o female 
sapratibandha owners, the daughter and the daughter-in-law. 
Of these, w'ho was nearer to H and standing next to him ? 
Balambhatta thinks that according to the correct interpretation 
of Yajn. 135-6, D stood nearer to H than SW. Thus according 
to him the order was //, D and SW. According to this 
arrangement D has one obstruction only namely, //, whereas 
SW has two obstructions, namely // and A When//died, 
the one obstruction that stood between D and the property 
disappeared and she gets the property, and has the predominant 
right* Of course, D is a woman and some limitations to her 
ownership continue on account of her sox. But as against SW, 
i)’s rights predominate. 

But Nandapandita thinks that the correct interpretation 
of Yajnavalkya shows that SW stands nearer to H than D. 
During the life of //, the order is, therefore, according to him, 
//, SW and D. According to this order there is only one 
obstruction to SW namely, //; and two obstructions to D, 
namely, A and When//dies ^B^’s sapratibandha owner¬ 

ship becomes freer as A the obstruction has disappeared; but 
SW continues to obstruct D. Hence SW*8 right becomes the 
predominant right and she gets the property.'*'*’ 


39 Vide pp. 329-339 supra. Nandapandita's view was accepted by the 
Hindu Womens Right to Property Act, 1937, and the predeceased 
son's widow comes in as an heir before the daughter. Vide Mulla, 
Hindu Law, 13th Ed, s. 43, p. 109, where the predeceased son’s 
widow is shown as heir No. 4 (A) and the daughter as heir No. S. 
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Case 13 

Coparcenery between males and females and between females only. 

In the above example) let us start from the point where 
all the persons H, S, D, and SW are alive. 

H is the owner of the property; W has become a 
sapratibandha. co-owner by marriage; and iS, an apratibandha 
co-owner and a sapratibandha co-owner by birth; SW a 
sapratibandha co-owner by marriage. Thus all the members 
of the family are owners of the property in the hands of H 
and the family is a joint family or coparcenary owning the 
property. The coparcenary consists of two males and three 
females.'*^ 

Then S dies, and with him all his rights die. //, D, 
and SW survive and continue in possession and enjoyment 
of the property. Then D dies; and with her, her rights also 
cease to exist* There are now only three persons remaining 
ill the family, //, 14', and SW. All of them are co-owners 
of the property in the bands of //. According to the words 
of Nandapandita, the property is common between ff the 
father-in-law and his wife W, the mother-in-law, and the 
widowed SW, the daughter-in-law. Says Nandapandita : 

‘‘Because just like the son’s by birth, the daughter-in-law’s 
ownership, through her husband, arises in the father-in-law’s property, 
by marriage”.-*! 

40 Panini and Patanjali regarded swami (owner) and deyada (heir) as 
synonymous. Vide p. 342 supra. Females also can be members 
of a coparcenary. Cf. the language of Bose, J. in Rambhau v. 
Bata, A. I. R. 1946 Nagpur 206 at p. 208, col. 2,: “If 1 am right 
in this, then we have to think in terms of the usual coparcenary 
unit, namely, the father, sons, grandsons, and their wives and 
daughters”. 

41 Vide p. 336. supra. 
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It is evident from these words that //, JV^ and Sfi'' are 
coparceners, and that there can he a coparcenary between the 
daughter-ill-law and her iather-in-law and mother-in-law,^® 

Nandapandita continues ;— 

“So on the death of the father-in-law, there is equality and sameness 
of ownership in both the mother-in-law and the daughter-in-law”.**^ 

So there is a coparcenary between the mother-in-law 
and the daughter-in-law.**"^ Nandapandita continues :— 

“And on the death of the mother-in-law the property is of the 
daughter-in-law only; because of her common or joint ownership (with 
the mother-in-law during the mother-in-law' life).”**-''* 

This shows that the daughter-in-law gets the property 
on the mother-in-law’s death by survivorship. 

Case 14 

Co-ownership of mother and daughter of the mother's 
stridhana. 

A/ is a Hindu woman and owns stridhana. She has a 
daughter D. Is Z> a co-owner with M of the stridhana ? 

The definition of daya makes it clear that Z) is a co-owner, 
though a sapratibandha co-owner, with lier mother Af of the 
stridhana. Says Nandapandita ; 


42 Contrast. “No female can be a coparcener under the Mitakshara 
law”. Mulla, Hindu Law, 13th £d. s. 217 p. 24S. 

43 Vide p. 336 supra. 

44 Contrast.nor is a mother coparcener with her sons, 
nor a mother-in-law with her daughter-in-law”. Mulla, 
Hindu Law, 13th Ed, s. 217, p. 245. 

45 Vide p. 336 supra. 
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‘^hen dayadas like the daughters and others arc in existence, she 
should preserve it; and should not spend it according to her will; just like 
the sons of their father's property, the daughters gel by birth itself 
ownership of the mother's property;' and the property is commem 
(sadharanyat) between them. It should not be thought that therefore 
there can be partition at the will of the daughters; because there is 
subjection (paratantryat) of the daughters (to the mother) in respect of 
the properly earned by the mother, as there is (subjection) of the sons 
to the father in respect of the property earned by the father*’.*6 

Case 15 

Co-owm rship of mother ami son of the mother*s stricihana, 

Af is a woman and owns stridhana. She has a son S, 
Is the son a c*o-owner with Mf of the stridhana during the 
life of M ? 

The answer is in the afUmative. The definition of daya 
would make the stridhana of the mother the property of the 
son even during the life of the mother, though it would be a 
sapratibandha daya and he could not claim a partition of it 
during the mother's lifetime. For Sanskrit authorities, see 
pp. 316-322 supra. The mother and the son are, therefore, 
co-owners of the mother’s stridhana even during the lifetime 
of the mother, though the son’s ownership is subordinate to 
that of his mother. If the mother and son are living in one 
family undivided, they can be called coparceners,*^ with the 
son unable to claim a vibhaga of the stridhana during the life 
of the mother; just like a daughter getting ownership by 
birth in her father’s property, but unable to claim a vibhaga 
during the existence of her father. And see Case 7 above 

46 For the Sanskrit original, vide p. 328, footnote 34 supra. Contrast 
“There can be no co-parccnary between a mother and a daughter 
among Devadasees”. Mulla, Hindu Law, 13th Ed., Section 217, 
p. 245. Vide pp. 304-8 supra. 

A1 Contrast: “Nor is a mother coparcener with her sons”. Ibid. 
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where mother and eons are shown to be co-owners of the 
non-stridhana family property and entitled on partition to 
equal shares. 

Case 16 

The pious obligation of the son to pay the mother*s debt. 

Af is a woman and owns stridhana worth Rs. 10,000 and 
has contracted debts to the extent of Rs. 15000 She dies 
leavioj^ three sons and three daughters. Who should take 
the assets and pay the debts ? 

Here the woman has left her surviving both sons and 
daughters, and they have become owners of her property by 
birth. Yajnavalkya says : 

grTT: frwipf fnTJT I 

**Tl\e sons should divide, after the parents, both the assets and the 
debts of them equally”.4e 

It should be noted that Yajnavalkya speaks here of the 
division of the assets and debts of the father and the mother in 
the same breath. The sons get ownership of the father's pro¬ 
perty by birth. That Yajnavalkya speaks of the division of the 
mother’s property also in the same breath, shows that the sons 
get ownership of the mother’s property also by birth. Thus 
the three sons divide equally between themselves the Rs. 10,000 
and the debt of Rs 15000. 

After paying the debts, nothing remains of the mother’s 
property; and the matter so far as the assets left by the mother 
are concerned, ends there. But who should pay the excess of 
the debts? The Hitakshara answers: 

48 Yajn. 11. 117. Gharpure’s Translation. 
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“The meaning is this. A debt incurred by the mother must be dis¬ 
charged by the sons only, and not by the daughters/' ^'*) 

So it ^ems that the sons are under a pious obligation to 
pay their mother's debt even in excess of the assets received by 
them from the mother. Vishwarupa makes the point quite explicit 
and says: 

I®® 

**After the death of the father, the paternal; and after the death 
of the mother the maternal. Even if there is no heritage (the sons) should 
pay the debts according to their shares." 

If it is a pious dutj^ of a son to save bis father, by paying 
his debts, from hell, it is equally his duty to so save his mother 
by paying her debts. 

Case 17 

The son gets by birth the mother's liability^ but the daughter 
gets the benefit of the assets. 

In the above example, the woman leaves stridhaua worth 
Rs. 10,000 but debts of ,only Rs. 70C0. Thus there would 
be a surplus of Rs. 3000 after the payment ol the debts. Who 
should take the 8urphiB?Tbe Mitakshara, introducing the rule of 
Yajnavalkya on the point comments: 


JTRJETJf 5cTT 


The Mitakshara : ♦ildlFM’TltH 

Yajnavalkya ; I 

The MiUkshara : JTT^^ 


49 On Yajn. 11. 117. Gharpure’s Translation. 

50 On Yajn. II: 117 (121) Anantashayana Ed. p. 243. 
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I lT?r|«Rf - JTRT^iff 5^^T- 

?r ff^crPr: i ^’'rnrfw 5 snf ^r^^ft^frfrr 1 
’#?Rr - ‘jJTR ^ iWtt:' 

5WFiT, 5 ^ ^^JTTfefcT I 

Gharpure translates : 

‘*(8) It has been declared that sons may part the effects after the 
death of the mother and father* There the Author states an exception 
in regard to the mother's (separate) property : 

Yajnavalkya, Verse 117 (3rd quarter) 

Of the mother's (property) the daughters (shall take) the residue 
(after the payment) of the debts. 

Mitakshara : (9) Matur, the Mother's prpperty, duhitarah, the daughters 
shall divide, rinachchesham, the residue of debt i. e., the residue (remaining) 
after the discharge of the debts contracted by the mother. Hence, the 
purpose (of the preceding part) of this text is, that when the mother's 
assets are equal to or less than her debts, the sons may (take and) divide 
them. (10) The meaning is this : A debt incurred by the mother, must be 
discharged by the sons only, and not by the daughters; but the daughters 
shall take the residue of her assets after the payment off of her debts. 
And this is proper. For by the rule : **A male child is procreated if the 
male seed predominate, a female child by the ‘prevalence of the fcMale,'" 
as portions of the (body of the) female (parent) abound in the female 
children, the Stridhana property goes to the daughters, and as portions 
of (the body of) the father abound in the male children, the father's 
estate goes to sons”.si 

The rule comes to this. When a mother has both sons 
and daughters and dies leaving both assets and debts, the sons 
should first take the assets and debts, and divide them equally 
amongst themselves. Then they should pay off the debts. 
If the debts are equal to the assets, the sons pay the debts and 

51 Yajn. Li. Verse 117 and the Mitakshoro thereon. Gharpure's 

Translation. 
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retain the assets to thomselves. If the debts are more than the 
assets, the sons again pay all the debts and retain the assets. 
In these eases it goes without saying that the sons may sell 
the assets and pay off the debts; and if there is an excess of the 
debts the sons should pay that excess from their own pockets. 

But if‘after paying the debts, it is found that there is an 
excess of assets, that excess should not be retained by the sous, 
but they should hand it over to their sisters. Thus, technically, 
even the stridhana of the mother comes first to the sons as 
dayadas or heirs and then through their hands goes to the 
daughter. 

I'he son gets by birtli the mother's liability, and the 
daughter her assets. 

This is the Miiaksharu law as stated by Vijnaneshwara, 
in the vast male predominant section of the society. In the 
small female predominant section of it namely, that of the 
dancing girls, 

Case 18 

M is a dancing girl. She has two daughters Dl and D2 
and two sons SI ami 52. They live in a family headed and 
managed by the mother owning property. VVhal is the position 
of the daughters and sons in the family? 

The daughters and sons have become owners of the 
property in the hands of the mother as their daya; the daughters 
have become owners of it as their apratibandha daya and the 
sons as their sapratihandha daya. The daughters are under a 
pious obligation to pay their mother’s debts. All the five 
memberfir form a joint family or a coparcenary. 

The above statement of law is made on the basis of what 
the counsel and the judges said in Pondicherry Kokilambal 
V. Pondicherry Sundarammal A. I. R. (1923) Mad. 902 and 
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Gangamma v. Kuppammal A. L R. (1939) Mac]. 139. Vide pp. 
302-8 supra. 

Gafie 19 

The right to maintenance is nothing but contracted ownership. 

Ay B and C are three brothers living jointly and owning 
ancestral property. A marries a wife W\ after some time he 
becomes aillicted with madness. Then B and C proceed to 
make a partition of the family property. Who will get shares 
in the partition { 

At the beginning all the three brothers were apratibaiidha 
owners of the property and each one of them was the owner of 
the whole of it. Then A married IV and she became a 
sapiatibandha owner of the property. Then A became afflicted 
with madness. At this stage B and C proceed to make a 
partition. Now according to Vajnavalkya II. 140, a mad man 
is excluded from a share at the partition. So no share is 
allotted to A, and the property is divided between R and C 
only. Now the question arises as to what becomes of the 
apratibandha ownership of the property which was there in 
A from his birth and of the sapratibandha ownership of W 
which was there in her from the date of her marriage ? The 
ownership of A has become contracted into a right for 
maintenance and likewise the sapratibandha ownership of W 
also takes the form of a right for maintenance.-’^ The right 
for maintenance is thus nothing but the right of ownership in a 
contracted form. Vishwarupa, explaining the exclusion from 
share and justifying the giving of maintenance only» says that 
the rule '*is due to the inability (of the person excluded) 
to use the property for any purpose beyond bharana or 
maintenance.-^*^ 


52 

53 


Yajn. 11. 140 and 142. 

rsi 


Vishwarupa on Yajn. 11. 140. (144) 
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A is treated for his madness and recovers. He becomes 
entitled to have the ])artition re-opened and to be given his 
share. 


After being afllicted with madness A gets a son free 
of any defect and then dies. The son again becomes entitled 
to his father’s share in the property.'^'’* 

Case 20 

Calamity makes the obstructions between a husband and Ms wife*s 
stridhana ineffective, 

H a Hindu has a wife W and two sons and three 
daughters. H' owns stridhana. The country becomes aillicted 
with a famine and //*s family is caught by the calamity. H 
then seizes the stridhana of iV and the family tides over the 
calamity. Need // then restore the stridhana or the value 
of it to If" ? 

Yajnavalkya TI. 147 answers that he need not. Then 
in what right did the husband take his wife’s stridhana ? 

W is the owner of the stridhana. H as her husband is 
a relative of hers and gets solely by reason of that relation the 
stridhana as his daya. It is sapratibandha daya to him. 
Similarly the^ Stridhana is a sapratibandha daya to each one of 
the five children, and // stands number six in the series of the 
sapratibandha owners, the five children coming between W and 
him. So the wife and the five children are six obstrutions. They 
become powerless and H c&n seize the property across these six 
obstructions and use it for taking himself and the family out of 

Mitakshara on Yajn. II. 140. 


55 Yajn. II. 141. 
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the calamity. The author of the Viramitrodaya says clearly 
that in such a case the husband exercises his ownership of the 
strid liana.’**' 

Case 21 

The rights of wives in the family to shares in a partition. 

// is a Hindu owning ancestral property. He has a widowed 
mother A/, a wife W, two sons 5/ and S2 and a predeceased 
son’s widow S3W. He proceeds to make a partition of the 
property. Which of the females will get a share and what will 
be the quantum and nature of their shares? 

That the father and the two sons will each one of them be 
entitled to equal shares is evident. Lt t us consider whether 
the three females in the family have a right to shares. 

First about the right of M. The partition here is between 
the father H on the one hand, and SI and S2 on the other. It is 
also between SJ and S2, the grandsons of M. claim to a 
share is based, as pointed out by Balambhatta/’^* on the fact 
that she is a co-owner of the property with the persons that are 
now proceeding to make the partition, namely H and SI and S2\ 
and on account of this co-ownership, which has been there 
in her from the moment she entered into the family by marriage, 
she is entitled to a share; and further when partition is going to 
take place between grandsons, SI and S2 here, the grandmother 
M is to be equated with the mother and is entitled to a share. It 
is clear, therefore, that M is entitled to a share on account 
of her pre-existing co-ownership of the property. 

Viremitndaya^ p. 546. Vide also pp. 314-6 supra. 

56 a. Vide pp. 414-5 supra. 
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Now w'e come to II'. Her claim is also ba^.ed on her 
co-ownership of tJie property which arose at the moment of her 
marriage to H and entry into the family of // and her incorpora¬ 
tion into the personality of her hushand as h\» ardhangi or half 
his body. The partition is being made by H between himself 
and his sons; and IV is entitled to a share as //’s wife. 
Further, the partition is taking jilace between her sons 5/and S2. 
It is true that the partition is taking place during the lifetime 
of H, the father, and not after his death. But W' h right to get 
a share in n partition between her sons is based essentially on 
the fact of her motherhood and not on whether the father is 
dead or alive. \V is therefore entitled to a share. 

Now we come lo tlie widowed .Si W'', the daughter-in-law of 
//and W. Her right also is based on her co-ownership of the 
property which arose at the moment of her marriage to S3. 
The right is based on the fact that she is a patni (wife) in 
the family. 

The point is iurther made clear by Vishw'arupa. 
Vijnaneshwara always refers to Vishwarupa with great respect 
as Acharya (venerable teacher) and seeks Vishwarupa’s support 
as an authority in many places. We may take, therefore, 
Vishwarupa as laying down the correct Mitaksbara law on points 
where Vijnaneshwara does not differ from him. Commenting 
on Yajnavalkya 11. 115(119) Vishwarupa says: 

yrTtTTrfir: 

I 

“ If it is chosen (by the father) to make the partition by giving equal 
shares (to the sons), then the wives of sons and son’s sons whose husbands 
are dead, as also his own wives, should be made receivers of their 
husband’s shares.” 

57 Anantasayana Ed. p. 242. 
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Thus in the case before us the property will be divided into 
six equal shares and each one of the six members of the family 
will lake a share. 

Here it may be objected that such a partition would 
fragment away the property and ultimately cause loss to the 
members of the fjimily. But \ie should note that all the three 
women get the shsres as wives or widows and their ownerships 
are restricted and they cannot alienate the property except for 
legal necessity. They can only enjoys the property for their 
owm lives. Hence, there is no fear of the frittering away of 
the property. 

Case 22 

Division per stirpes and per capita. 

BJ And B2 are brothers living jointly and owning ancestral 
property. BJ marries W’ and they have two sons SI and S2, 
BI dies. SI wants to separate and have hi.s share. Who will be 
entitled to shares and what will be the quantum of each share? 

Here SI, S2 and B2 are the apratibandha owners of prop¬ 
erty and B', a sapratibandha owmerofit. SI,S2&n(\B2 being 
males, can each one of them be a nucleus of a family. W, being 
a woman, cannot he a separate nucleus for the formation of a 
lamily and cannot demand a separate share and initiate partition 
proceedings. Bu here 57 has initiated them. 

There are here at first two branches of the family, that 
of BI and that of B2 The property will, therefore, be divided 
into tw'o halves and one will go to B2, and the other to 57, 52 
and W, IV, as the mother of 57 and 52 and the widow of BI, is 
entitled to a share equal to that of a son. The half that has 
fallen to them will, therefore, be divided into three equal parts 
and one will go to 57, another to 52 and the third to as 
the mother of 57 and 52, and the wife (widow) of BI, for her 
life^ On her death, her share will go equally to her sons 5/ and 52. 
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Ca8e 23 

Can the mother of a single son have a share ^ 

B1 and B2 are brothera living jointly and owning 
ancestral property. B! lias a wife W and a son S. BI dies. S 
and B2 proceed lo make a partition. Who will be entitled 
to shares and what will be the quantum of each share if 

Here BI and B2 were iipratibaiidlia owners of the property 
living together. 14' entered the family by marriage and became 
a sapratibandha owner of the property. 5 was later born 
and became an apratibandha owner of the property. 

Then BI dies. S and B2 continue as the apratibandha 
owners of the property aiiil W as the sapratibandha owner. 

Now a partition is to take place. being a w’oman, 
cannot live independenlly for herself. As between B2 and 
S, IV is related more closely to her son S, than to her deceased 
husband’s brother B2, IV is, therefore, expected to live wdth 
5, being respected and revered oy him but also under his 
control.So B2 is to be put on one side and W and 5 are 
to be put on the other as belonging to the branch of BI. 
The property will be divided into two shares and one will 
go to B2, 

It happens that 5 is not an entirely ideal son and has 
been quarrelling with his mother W, W^'s experience is that 
because B2 was living wdth them, there was some control 
of the uncle over S’ and that that made her life with her son 
tolerable. But now that S is separating from B2^ W thinks 
that it wdll be safer for her to claim a separate share and 
BO she claims it. 


58 ManulX. 3. 
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In a Mitakshara family, a woman co-parcener cannot 
initiate proceedings for a partition. But here iS'has initiated 
them and the joint family is breaking into smaller fragments. 
W is already a co-owner, though a sapratibandha co-owner, 
of the property. To give her maintenance from the share 
fallen to the branch of .S is to enforce her sapratibandha 
ownership in one way. Another w ay is to give her a separate 
share as the widow of the father of 5 and mother of 5. Now 
Yajnavalkya 11. 123 'b) says that a mother shall have a share 
equal to that of her son; and Baiauibhatta explains that the 
mother has co-ownership of the property and therefore she 
should take the share as of right.The fact, therefore, that 
the mother has only one son is immaterial. The important 
fact is that there is a division of the family property and that 
it is safer for IV to take a share of the property as an expression 
of her sapratibandha ownership of the propurtyi So the share 
fallen to BTs branch shall be divided into tw'O halves and one 
will go to S and the other to li\ for her life as the widow 
of the father of S and as the mother of S. Her right as the 
widow of the father and her right as the mother of the son 
are one and the same right looked at from different points of 
view. Hen<« it is that Vijuaueshwara in introducing the 
mother’s right [Yaju. II. 123 (b) J indicates that the mother's 
right and the wife’s right are one and the same— 

(5JI. U'\) I 'Tr’ftJft 

In a partition during the life (of the father) it has been laid down 
that the wives get a share equal to that of their son, by (the rule) ‘if equal 
shares are made' etc. (Now) to show the right of the wives to a share 
equal to that of their .son, even in a partition after the death of the father, 
(Yajnavalkya) says: 

59 Vide Case 7, at p. 414 supra, 

60 Yajnavalkyasmriti, Vyavaharadhyaya^ Nirnayasagara Ed. p. 229 
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24 

Ramhhau v. Bala I. L. R. 1946 Nagpur 732 = A. L R. 1946 
Nagpur 206. 


Punjaji 

W. Soni (Defendant 2) 

' I 

KrisJinaji (d. 1929) Bala (Deft. 1) 

W. HHdh«bai(Dcf 3) 

I 

Kambhuii (PlaiiitifTi 

Punjaji was owner of the pro]>erty. Ho married Soni 
(defendant 2) and she became a sapratibaudha owner of it. 
They got sons, Krishnaji and J^ala, and they became 
apratibandha co-owners of the property with their father 
Punjaji. Krishnaji married Hadhabai (defendant 3} and she 
became a sapratibandhu co-owncr of the property. Then 
Rambhau (plaintiff) was born to Krishnaji and Uadhabai 
and became an apratibandha co-owner of the property. 

Now that Punjaji and Krishnaji have died, Rambhau and 
Bala are surviving as the apratibandha owners of the property 
and the two women, Soni and Radhabai, as the sapratibandha 
owners. Rambhau initiates the partition proceedings. Who 
will get shares and w'hat will be the quantum of each share? 
Will Radhabai get a share? 

It is obvious that Rambhau and Bala are entitled to 
separate shares. They represent the two brandies that started 
from Punjaji and his wife, Soni. Ramhhau’s branch should, 
therefore, have a half of the property and Bala’s branch, the 
other half. But Soni,the mother of the two branches.is yet living 
and she should be given a share equal to that of a son of hers. 
So the property will be divided into three shares and Uambhau’s 
branch will be given one share and Bala’s another and Soni will 
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get the remaining onc-third as the widow of Punjaji and the 
mother of Krishnaji and Bala. Thus she gels the share as a 
member of her husband’s family and enjoys it for her life and 
on her death it will go equally to the branches of Krishnaji and 
Bala. 


Now the question remains as to Kadhabai's right. 
Is she entitled to a separate share from ihe share allotted to her 
husband Krishnaji’s branch^ That a mother can have a share 
separate from her sons is clear form Yajn. 11. 1 2.1 which says that 
when a partition is made after the death of the father, the 
mother is entitled to a share equal to a son's share. And this 
right of the mother is the same as the right of the father's wife, 
which originated in her at the time of her marriage to the father. 
If Punjaji had been living and making a patition and Radhabai 
had been his widowed sonless daughter-in law, she would have 
got a share.If Krishnaji had been living and making a 
partition between himself and Rambhau, she again would have 
got a share. If she had two sons and they were going to sepa¬ 
rate form each other, it is certain that she would have got a 
share equal to that of a sun. And this on the ground, as explain¬ 
ed by Baiambhaita, that she was an owner of the property, 
like her sous.*^^ But now she has only one son and should 
that circumstance deprive her of a share? Bose J. thought that 
it need not and gave a share to her. Said he: ‘‘Soni (defendant 2) 
will, therefore, get the same share as her son Bala (defendant 1), 
and Radhabai (defendant 3) will get the same share as her son 
Bambhau (plaintiff). That means that Soni gets 1/3, Bala gets 
1/3 and Radhabai and Kambbau get 1/6 each.”^**’ 

61 See Case 20. 

“ ^TrSrRT I Balambhatia on Yajn. II, 123 (b). 

Gharpure's edition of Balambhatti VyavaharaohyayOf p. 155. 

Vide also p. 414 supra, 

63 Rambhau v. Bala, A. 1. R 1946 Nagpur 206 at p. 209. 
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Dr. Derrett thinkB that the decision was *‘an imaginative 
and constructive (but perliaps technically wrong) judgment”. 

It is suhiuii led that the decision is consistent with the technique, 
theory ai-rl spirit ol the Mitakshara law; and further, as 
admitted, a f<^\v lines later, by Dr. Derrett himself, “its merit 
is that it leaves no female unprovided for”.*^'" And that is 
due to the fact that under the Mitakshara, every female member 
ot a joint family is a coparcener, though a subordinate 
coparcener, an owner, though a sapratibandha owner, of the 
family i)roperty with her rights originating in ‘birth’, either 
physical birth as daughter or ‘birth’ as wife by marriage. 

Case 25 

The rights of a widow of a man dying undivided from his brother. 

Bf B2 and B3 are brothers living undivided. B1 marries 
W, Later BI dies. What are the rights of his widow ? 

B7, B2 and B3 were apratibandha owners of the property 
and each one was tlie owner of the whole of the property. 
W married Bl and became a sapratibandha owner of the whole 
of the property. The pratibandhas to W were three, namely, 
her own husband BJ and his brothers B2 and B3> At this 
stage the sapratibandha ownership of W entitled her to reside 
w’ith her husband in the family house, and to enjoy the family 
property and to be maintained out of the proceeds of it. 
The pratibandha was to her demanding a separate share. 
At this stage 5/dies. One of the three obstructions, namely, 
BI disappeared, but the other obstructions, namely, B2 and ^3 
continued. So W continued, as before, to have the right of 
residence in and maintenance out of the family property. 

64 Dcrrctl, J. D. M. Dr.: A Critique of Modern Hindu Law, section 

269 p. 212. 

65 Ibid p. 213. 
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The question was raised as to why she should not take 
the undivided share of hcT husband in the property. Both the 
Viramitrodaya^''’ and the Vivadaehintainani^^'^ raise the 
question and answer it almost in the same words : 





“When the husband died undivided there was no share of his; 
therefore what can this woman take ?** 

She could not take a share because there was no share 
of her husband as he died undivided: she could not take the 
w'hole, because there were obstructions. Or rather, she continued 
to have the whole with the obstructions. The question was 
asked why the woman herself was not entitled to demand an 
amsha or a share like her husband. The answer was that there 
was no rule of law giving (prapakaj such a right to her.®^ 


It is clear from the above that the widow’s disability 
to claim a share from her husband’s brothers was due to her 
sex and the rule of Manu that women did not deserve svatantrya 
or liberty. 


Now let us suppose that the woman is pregnant by her 
deceased husband and her husband's brothers proceed to make 
a partition of the property 

The Vivadachintaroani says that in such a case B2 and 
B3 should keep a share for the possible birth of a son to her 


66 Dharmakosa, (Yyavaharaprakasa^) p. 1500, Col. I. 

67 Dharmakosa^ p. J496, Col. 1 and 2. 

67a Dharmakosa, (Vivadachintamani), p. 1496. 

5T w^rsrfrnd^fft, srPT^^TT^rr?^ i 

Dharmakosa, p. 1496, Col. 11. 


69 Manu. IX. 3. 
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and that if no son is born, the brothers should divide that share 
also amongst themselves.'^^ 

Here another solution is suggested by Vishwarupa. If a 
daughter is born to the woman, then that daughter should be 
treated as a putrika or appointed daughter and the share should 
be given her as if she were a son.'^^ 

Case 26 

Widows of brothers all of whom have died in jointness 
{undivided). 

For the solution given by the Sarasvativilasa, vide 
pp. 339-40 supra. 


Case 27 

The rights of the daughters of a man dying undivided from his 
brothers. 

B1 and B2 are brothers living undivided and owning 
property- B1 has a daughter D. B1 dies. What are the 
rights of the daughter ? 

«rT?rwrfzrt 

sTTc^ 5R2IT srfr 

I Ibid. 

i - '®r«r 'ar^rt 

5Rfsi’*TT»r; I f??nT: =^t2^- 

• *Tfwwft I 

a r ^ TTc ^ TT ^ 

2f^ *nTr ??TTcr i 

Vishwarupa on Yajn- 135, 136 (139, 140). Vide also 282 supra. 
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B1 and B2 were apratibandha owners of the property. 
D was born and became a sapratibandha owner of it. Her 
sapratibandha ownership entitled her to residence in the family 
house and maintenance and education and marriage expenses 
from the property. On BV% death, her rights continue as 
before. 


Here, we may note that, according to Vishwarupa’s 
suggestion, an only daughter may be regarded as a putrika^^ 
and if that is done she would be entitled to all the rights of 
a son and become an apratibandha owner of the property along 
with her uncle B2. Vide pp. 281-2 supra and Case 25. 

We have up till now considered heirs, beginning with the 
son and reaching the daughter's son. When the property goes 
to the daughter’s son, it leaves the family of the owner and 
in reality goes to a bandhu, belonging to a different family. 

The next heir is the mother and next comes the father. 
Let us consider them. 


Case 28 

Son dying undiviaed from his parents. 

H is s, Hindu owning ancestral property. He has a wife 
W and a eon 5. All the three persons are members of an 
undivided family. 

H is the owner and W has become a sapratibandha 
co*owner by marriage and S an apratibandha co-owner by birth. 
S dies. H and W continue owners as before. 

72 If an undivided man dies leaving daughters only and no son, 
Vishwarupa suggests, commenting on the plural number in the 

mord “daughters” in Yajn. II. 135-6 (139-40), 

that all the daughters may be treated as putrikas. 

I 
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Case 28(A) 

Son dying divided from his parents. 

Id the above example, //separates his son S from himself. 
The property is divided into three equal shares and H gets 
one share and W one and S the third. 

Here there has been a division in the family. H and S 
are vibhaktas or divided persons and W also is divided from 
her son; and though she takes a separate share of the property, 
she continues to live with her husband H. S lives separately. 

So far as the property is concerned, the vibhaga or 
partition has created pratibandhas or obstructions. There 
is a pratibandha dividing H from S and another pratibandha 
dividing W from S. So far as property is concerned, H and W 
are also divided; but as husband and wife, they continue to live 
together. 

Though the three persons are divided, yet they are 
relatives to each other and the shares fallen to each are owned 
by the other two as their sapratibandha daya. As pointed out 
by Nandapaudita, in spite of the partition, they continue to have 
ownersnip of the shares fallen to the others.'^*'^With regard to the 
share of 5, the order of the persons owning it is 5, then his 
mother W, then his father S being the apratibandha owner 
and his parents the sapratibandha owners. 5 dies- being 
next to iS, gets as heir his share. Then she dies. And H gets 
it. It will be noticed that in both the Cases 28 and 28 (A), 
the propel ty goes by survivorship but there is a difference 
between the two cases caused by the partition. 

Similarly, of a divided man, the property goes, in the 
absence of earlier heirs, by survivorship, to the divided brother 
and in his absence, to the brother’s son. 


73 Vide pp. 126-8 supra. 
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Sagotra sapindas are all members of the same gotra or 
agnatic family. If they had continued undivided, they would 
have formed one undivided family. Difference in families 
amongst them is due to vibhaga in the sense of partition. 

We now come to bhinna gotra sapindas or bandhus. They 
belong to different families originally. The difference in families 
has not been caused by vibhaga or partition. Let us take an 
instance of a baiidhu as an heir. 

Case 29 

Co-ownership between bandhus. 

// is a Hindu owning property. His nearest relative 
existing now is his father’s sister’s son X. State how the 
property goes from H to X according to the Mitakshara. 

H and X never belonged or could have belonged to the 
same family. They were born in different families. Jfbyhis 
birth as i/’s father’s sister’s son, became a relative of H. In 
virtue of that relation, X became a co-owner, though belonging 
to a bbinna gotra or a different family, of the property in the 
hands of i/, as his (A'*s) sapratibandha daya. The pratibandha 
or obstruction is H himself. But as against any stranger, X 
can claim to be the owner of i/’s property. Thus H and X are 
co-owners, as against a stranger, of the property in the 
hands of //. H dies; with him all his rights to the 
property also die. The co-owner X survives and gets the 
property. 

Case 30 

Relatives by vidya or learning.'^^ 

S is a Sudra and has no blood relatives. He has relatives 
by learning, a preceptor P, and a disciple D and a fellow 


74 Yajn. II. 135* 
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Btudent They also have no other relatives. The nearness 

to S of Py D and FjS is in the order of their mention. On 
account of this vidyasambandha or relation by learning, the 
property of S becomes the property, as their sapratibandha 
daya, of F, Z) and FS, The pratibandha to P Ib S himself; 
the pratibandhas to D are two, S and P\ and the pratibandhas 
to FS are three, S', P and D, All the four persons are co-owners 
of the property, and this co-ownership becomes evident as 
against strangers. As against a stranger, even FS is owner 
of the property in the hands of S. Now S dies; the pratibandha 
as against P has disappeared and P gets the property by 
survivorship. P dies and with him all his rights also die. 
The pratibandha against D has disappeared and he gets the 
property by survivorship. D dies, and with him all his 
rights die. The pratibandha against FS has disappeared 
and he gets the property by survivorship. 

Case 31 

Hermits and members of celibate religious orders,^ ^ 

“The heir to the property of a hermit (Vanaprastha) 
is his spiritual brother belonging to the same hermitage, to 
that of an ascetic (Yati) a virtuous pUpil and to that of a 
student in theology ( Brahmaehari ) his relgious preceptor. 
These heirs are entitled to succeed in preference to the kindred 
of the deceased. This rule applies only to members of the 
twice-born classes. It does not apply to Sudras unless some 
usage or custom to that effect is proved.’**^ 

The Mitakshara considers here a question of importance. 
The members of these religious orders are persons who have 
renounced the world. How could they own any property at 

75 Vide MuIIa, Hindu Law, 13th Ed. Section 5 /, p. 132. 

76 Yajn.ll. 137. 

77 Mulla, Hindu Law, 13th Ed. p. 133, 
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al] ? And if they do not own any property, no question as to 
heirship can arise. Vijnaneshwara answers that the Vanaprastha 
can accumulate property sufficient to maintain him, (and his 
wife if she accompanies him,I S.P.)'^^for a day or a month or six 
months or a year and that he should abandon all property 
in the month of Ashwayuja every year, and begin again. 
The Yati (Sannyasi) can have clothes for covering his private 
parts and also instruments required for his yogic practices and 
two sandals. He can have some clothes and books as his 
property. The Naishthika Brahmachari also can have some 
clothes and other things as his property. And so the question 
does arise as to the devolution of the property of these persons. 

Let us take the case of a Naishthika Brahmachari. 

N is a Naishthika Brahmachari and A is his Acharya. 
N accumulates some property within the limits allowed by the 
shastra. The Acharya, on account of his relation by learning 
to N becomes the owner of iV's property as his sapratibandha 
daya. Thus N and A are co-owners of the property. N dies 
and with him all his rights disappear. The obstruction against 
A has ceased to exist and he gets the property. 

Case 32 

Co-trading in a foreign country is a relation causing daya. 

MFl and MF2 are two merchants engaged in trade 
as partners in a foreign country. By engaging in the common 
adventure in a foreign country, there is a relation established 
between the two merchants and that relation makes each one 
the owner of the whole of the property put in the trade. 


78 But he must observe celibacy. 

79 Mltakshora on Yajn. II. 137. 
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MFl dies leaving behind no blood rclatj. 3 but only 
spiritual relatives. MF2 here comes between the blood relatives 
and the spiritual relatives as an heir and gets the property 
by survivorship on the death of MFl leaving no blood 
relatives.®® 


Case 33 

Relation of master and slave, a cause of daya, 

B ia & Brahmin owning property. He has no blood 
relatives. He has spiritual relatives, namely, a shishya 
(disoiple) and a srotriya (a Brahmin learned in the Vedas); 
He has also a dasa or slave. Between the dasa (slave) and the 
Brahmin, there is a relationship of master and slave and that 
relationship makes the slave, even during the life of the master, an 
owner of the property of the master. The Brahmin’s property 
is thus daya to the sishya and the srotriya and the dasa 
(slave). The position of the dasa (slave) is beween the sishya 
and the srotriya. The sishya dies and all his rights cease to 
exist. Then the master dies. The property goes to the dasa 
(slave) to the exclusion of the srotriya.®^ 

Case 34 

Relation of king and subject, a cause of daya, 

V, a Vaishya, owns property. He lives in a country 
ruled by a king, K. Between V and K, there is the sambandha 
or relation as the ruled and the ruler and that relation makes 
the property of V daya to K. K is a sapratibandha owner of 
K’s property even during the life of V, V dies leaving no blood 

80 V/de p. 154 supra. Vide also Apararka on Yajn. II. 264. 

81 Vide footnote 23 on p. 286 su^o. 
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or spiritual or slave relations. V* s property goes to the king 
as his last heir.^^ 


Case 35 

Vibhakta {divided) and avihhakta (undivided) persons. 

B1 and B2 are undivined brothers owning ancestral 
property. B1 has a wife W1 and B2, a wife W2, Bl and B2 
separate and divide the property. W'/goes with her husband 
and W2 goes w ith her husband B2, Bl and W1 together 
get a half share of the property and B2 and W2 get the remain¬ 
ing half. Bl is now vibhakta or divided from B2 and B2 is di¬ 
vided from BL In making the partition they have performed a 
definite act. Before the partition, the owmerships of each pair, 
(Bl and Wl) and (B2 and W2)^ extended over the whole of the 
property, but by the partition they have confined the operation 
of their ownerships to only their shares. Vide also Case 38. 

Case 36 

The position of the sole surviving male coparcener. 

In the above example, Bl dies undivided from B2, Can 
B2, the sole surviving male coparcener, be regarded as a 
vibhakta or divided person ? 

The Anglo-Hindu view seems to be that the sole surviving 
coparcener is almost like a divided coparcener.®^ The correctness 

?rT^: ii 

Mitakshara on Yajn. 133-6. 

83 Cf. ‘‘If the deceased was at the time of his death the sole surviving 
member of a coparcenary, the whole of his properly, including 
the coparcenary property, will pass to his heirs by succession ....** 
Mulla, H/ndu Law, 13th Edition, p. 89. “A person who for the 
time being is the sole surviving coparcener is entitled to dispose 
of the coparcenary property as if it were his separate property.'’ 
ibid p. 290 
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of the view may be doubted. When two avihhaktas or undivided 
persons make a partition between themselves and separate 
from each other, they perform an act which separates them. 
But when one of two avihhaktas or undivided persons dies, 
leaving behind him a widow, or a daughter, the sole surviving 
male coparcener cannot be ng irded as a vibhakia or divided 
man. No act has been performed by him to effect a separation 
from the dying coparcener, or his wdfe (widow) or unmarried 
daughter.*^ The w'id(»w and the unmarried daughter are still 
the undivided sapralihandha owners of the property and have 
rights of residence and maintenance. 

Case 37 

Separation of one male coparcener causes the separation of all 
male coparceners, Sumsarga (reunion). 

/f is a Hindu owning ancestral property. He has a wife 
W and three sons S\,\S2 and S3 and a daughter D, He separates 
from himself 5*7. What is the position of the other members of the 
family? Can they be said to have continued undivided or are 
they to be regarded as divided and then reunited with each 
other? 

In separating 5/ from himself, //has to determine the 
share of SI and for determining that share, he has to determine 
the shares of the others also. / It seems therefore that when // 
divides himself from SI, the whole undivibed family is broken 
up into as many parts as there are persons entitled to participate 
in the division. I think therefore that all such members are 
to be regarbed as having’separted from each other and then the 
persons who continue to live together as having reunited with 
each other. 


84 Cf. “There can be a joint family wiihj a single male member 
provided there are widow's of deceased coparceners *. Mayne : 
Hindu Law, 11th Edition, p. 334. 
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Samaarga or reunion can be between any persons who have been 
parties to a previous partition, 

Vijnaneshwara said that samsarga or reunion can be 
between a father and a son, between brothers and between a 
nephew and a paternal uncle.But Mitraraishra”^'* and 
Nilakantha BliH.tta^'^ and Chaiideshwara**® and Vachaspati 
Mishra®*^ disagree from him. And Mitramishra contends that 
a correct interprtJtation of Vijnaneshwara shows that what he 
(Vijnaneshwara) njoant is lhai- any persons who have been 
parties to a previi>ns division can reunite.-’^ Thus there can be 
a samsarga or reuni»m between a mother and a son/*' between 

^ JT %frrfq', fq-^rr ^rr i 

Miickshara on Yajn. 11. 138. p. 247. 

c\ 

cs 

c 

Dharmakoso p. 1501. 

sf’sr FT?T''enrrrq?r53TTW m t ^^s^rqRT- 

5nf?ffr fPRTTJiRTf^ I f%WT’TqKT?TT*Tr?TTfg’^3T5f^ ^fcT 

>3 C 

JTq?nr I-#fT 

l O/iomiokoso, (Vyavah:ira-Mayukha)p. 1557 

I Vivodaratnakara p. 611. 

89 Vivadachintnmani, Venkateshwara Press Ed. p. 245. 

fwrsRTfrrftsFr %?nfT’ 

fTmTrTfq^^?fFsrfw^q^l??T?r?nf- 

?T I Dharmokosap. 1501 

C 


91 Ibid, 
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a wife and a husbandand between a husband and wife on the 
one side and the husband’s brother on the other. 

Thus the sapratibandha ownerships of the female coparce¬ 
ners of the whole of the family property are restricted on 
partition to the share fallen to them or jointly to them and 
their fathers, or to them and their husbands or to them and 
their sons; and they are modified again on a reunion. For 
instance 

Case 58 

The effect of reunion on w ife (w idow), daughter and daughter*a 
son. 

Bl lias a wdfe W f and a brother B2, They are members 
of an undivided family. Then Bl and B2 separate. There is 
a division of the the family property and one share falls to 
B! and the other to B2; and hVs rights aie confined to 
the share fallen to him; and i^2’s rights to his own share. 
This is obvious. But there is a division also between W1 on 
the one hand and B2 on the other. Before the partition 
WT^ sapratibandha ownership also extended over the whole of 
the property, but now after the partition, it is confined to the 
share fallen to her husband Bl. In the partition Bl and his 
wife W1 together got a share for themselves. 

Now Bl reunites with B2. The reunion is, not only between 
Bl and B2, but also between W1 and B2. What is the effect 
of the reunion on 7? 

In the first place, the sapratibandha ownership of W1 now 
extends in virtue of the reunion over the share of B2 also. This 
is an advantage. And if B2 dies at this stage, his share also 

92 Vide footnote 87. 

WITT [ 

Dharmakosa, p. 1557. 

Contrast *‘Only males can reunite*’. Mulla, Hindu Law, 13th Ed., 

Section 342. p. 391. 
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comes by survivorship'** to B1 and BI being the 

apratibaiidha owner of it, and \VJ the sapratibaiidha owner, 
subject to the obstruction by her ow'ii husband BTs rights. 

But if instead of B2, BI dies, B2 will be the apratibandha 
owner of the whole of the property and WI will be the saprati- 
bandha owner of it, subject to the obstruction by B2'^ rights. 
Wl will be entitled to maintenance and residence only.**® 

When two brothers live together and have wivc^s, and 
then divide, each wife is a sapratibaiidha owner of her husband’s 
share. Her place in the series of dayadas (heirs) to that share 
is at number 4, the son, the grandson and [the? great-grandson 
coming before her. But when the husband reunites with his 
brother, the wife’s! widow’s) place in the scriesHK according to 
the Viramitrodaya, at number 12, and according to fthe 
Smritichandrika^*® at number 9. The effect of a reunion is alw^ays 
to put the brother, the mother and the father before the widow 
and the daughter. Thus a reunion lessens the possibility of the 
property going to the daughter's son, who is a baiidhu; and 
strengthens the possibility of the property remaining within the 
agnatic family. 

Case 39 

Reunion causes proximity. 

H is & Hindu and has sons SJ and S2 and a brother B. 
H separates himself from his sons and brother and then 
reunites with the brother. He dies. Who will get /f’s 
property ? 

Here H and his brother and sons are at first living 
together and owning ancestral property. Everyone of them is 

94 Cf. Mulls; Hindu Law, 13lh Ed. Section 60. 

95 Yajnll. 142. 

96 Vide Mulls, Hindu Law, 13th Ed. Section 60, 
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an apratibandha owner of it. Then H scparateH himself from 
his brother and sons and gets his share of the property. The 
partition has created pratibaudhas or obstructions between H 
and his sons and brother. But in spite of the division they are 
relatives to each other and that relation, taken together with the 
partition, makes the property of H the sapratibandha daya of 
the sons and the brother. So we can arrange the owners of the 
share of H in the following order according to propinquity : 
(h //, owner; (2; sons, saprati band ha owners; (3) brother, 
sapratibandha owner. 

Now' // reunites w'ith B, The reunion brings B nearer to 
H than //*s own sons. Now the series is: (t) //, owner (2) B^ the 
reunited brother and (3) the unreunited sons. At this stage H 
dies. His share goes by survivorship to the reunited brother 
B and not to the uureunited sons.-^'^ 

Case 39 A 

H is a Hindu and has two sons SI and S2. They 
are undivided. Then // separates himself from his sons and 
separates his sons also from each other. Then 11 reunites with 
SI and then dies. Who will get //'s share ? 

On the partition being made, H became the exclusive 
owner of his share and his two sons owners of it as their 
sapratibandha daya. Then H reunites wdth SL At this stage 
on account of the reunion, SI is nearer to H than 52, the 
unreunited son. Thub H and 5/, the reunited father and son, 

^ JRT 'arrcTT 

»Tcr:, ?Rr «rraT VRrsqt ^ 

Nandapandita on Vishnu XVII. 117. Vol. 1. p. 297. 
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are co»owners of //'h ebare and then coiuoa S2 owning it as 
his sapranbamlha duya. H diea. SI gets the property by 
survivorship and continues us a pratibandha or obstruction to 
S2y who therefore cannot get it.^^ 

About the devolution of the property of a reunited person, 
considering ihc question in the Anglo>Hindii law terms of 
survivorship and 8uccessi4)n, a difficulty has arisen. Mulla^*' 
says that “In Madras, it has been held that the share of a 
reunited member survives to the other members of the reunited 
family like the share of the member of a normal joint family’*. 
It is further noted that in Calcutta, the opinion has been 
exprehsed that the princifde of .vi^rv/iwATii/; applies to reunited 
coparceners. Hut the hc^adnote to Section 60 is Succession 
after Keunion”, and Mulia goes on to speak of the order of 
succession after reunion, according to the Virainitrodaya 
and then according to the Smritichaudrika.^^’^^ 

Speaking of the same point, Mayne says : “While the 
effect of a reunion is to restore the undivided status of the 
reuniting coparceners, it is not quite clear whether in all its 
incidents, the new coparcenary is exactly of the same kind 
as the normal coparcenary before its disruption. One view 
is that where there has been a reunion, the reunited members 
are not for all jiurposes coparceners in the strictest sense as 
in an ordinary undivided family, but that on the death o 
one of them his share devolves in accordance with special 
rules of succession. The other view' is that the reunion restores 

3^ qnsnj'ff)’ 5^: 1 

Nandapaudita on Vishnu XVll. 17. Vol. 1. p. 297. 

99 Hindu Low, 13th Ed., Section 60, p. 133. 

100 Ibid p. 134. 
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the joint family to its former status and position so that it 
does not in any essential particular differ from the status of 
the family before partition*’. 

This (liiliculty shows again that the Anglo-Hindu Law 
distinction of survivorsliip and succession is not strictly 
applicable to the Mitakshara law. All devolution of property, 
w'hether in an undivided fainil}' or in the family of a divided 
sonless man or in n reunited family occurs in essentially one 
and the same way. This is due to the fact that according to the 
Mitakshara all heirs, and not only the son, grandson and 

great-grandson, get the property by birth. The an(?estor and 
hei^- are therefore in all cases co-owners of the properly and 
when llu‘ ancestor dies the heir gets it as the surviving co-owner. 
Thus Apararka, speaking of the devolution of the property of a 
sonless div ided man to his w ife or daughter, says that there was 
no qut'stion of creating newly, on the rleath of the ancestor, the 

right of the heir because the wife and the daughter 

had become owners of the property even during the 
life of the husband or the father, the wife by 

marriage and the daughter by birth.’And Nanda- 

panditu speaking of the devolution of the property of a reunited 
person says that when one of twm reunited persons dies the 
other reunited person gets the property as lie, is already the 
owner of it fluring the life of the dying reunited person; and 

101 Maync, A Treatise on Hindu Law and Usage, p, 1 llh Ed., p. 571 

o * 

iTTTss^ |%r'>n 

fr ^5n!rr i ^?JiTf?fTTss<T?crF^- 

'TTfwr?r^#^ ^TTsrJTcftfgr 

I f'TFTSR 

Apararka on Yajn. II. 136. Anandnshrama Bd. ParUll. p. 746. 
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no question can arise as to to whom that property shall go 
because there is already an owner of it, namely, the reunited 
person, in existence.^^^*' 

Thus the IVlit^kshara lawyer, on the death of a 
person, did not ask ‘*To whom shall his property 
go V* He simply thought “This person is dead. 
Which of th<«! persons th.at were co-owners with him 
of the property survive and which of them are entitled to 
enjoy the property now, excluding which co-owners from the 
proj^erty,’^*'^ and partitioning it with which co-owners Or 

making use of the concept of vibhaga, “This man is dead. Which 
of the surviving co-owners are entitled to the property by 
vibhaga V" 1'hua we have now’ returned to the three fundamental 
questions of the topic of Daya-Vibhaga, namely by whom^ 
when, and how the vibhaga is to he made. And the Mitakshara 
tells us that these questions are answered by the text of 
Yajnavalkya.^^**’ 

It M ill be noted that pratibandha or obstruction is a flexible 
concept and that sapraiibandha ownership can have different 
incidents, due to different degrees of obstruction, in different 
circumstances. The spiritual relatives are co-owners as having 
sapratlbandha daya akmg with the apratihandha or full owi er, 
but they are not entitled to claim poBBe^sion or enjoyment till 
the last of the blood relatives disappears. Among the blood 
relations, the bandhus or cognates are post-poned with the 
exception of the daughter’s son, to the last of the agnates; and 
cannot demand either possession or enjoyment till after the 

I 

Nandapandita, Vaijayanii, on Vishnu XVII. 17 p. 297. 

104 The first sense of Vibhaga, Vide p. 120 supra 

105 The second sense of Vibhaga, Vide p. 121 supra 

106 Vide pp* 266-270 supra 
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disappearance of 1 he remotest agnate. And within the group 
of tlie ugnates, v\hha$o or partititm divides family from family 
and person froni f)erson: and interposes pratibandhas between 
them. And within the undivided family there are pratibandhas 
between males and fa male:) —between husband and wife, father 
and daughter and mother and son. But these pratibandhas do 
not prevent enjoyment of the property by the female co¬ 
parceners. Thus the wife, though a sapratibandha co-owner of 
her husband's pniperty, yet has the right of enjoyment of it. 
It sometimes takes the form of the right to maintenance and 
residence. Similar is the c ise of the daughter’s sapratibandha 
ownership of the father’s property; and the mother's 
sapratibandha ownership of her son's But all the 

sapratibandha owners are owners against remoter relatives and 
the remotest relative is owner as against a stranger.The majority 
of the sapratibandha owners are pi evented from the enjoyment 
of the ])roperty altogether. But within the family, the famals 
sapraiibandlw copaiceners are entitled to the enjoyment of the 
property, though they Crinnot demand a separate share of the 
property; because females are not supposed, in the male predo¬ 
minant community, to found farnilhs; though in female predo¬ 
minant soc.ieties, like that of the dtvadasis, lliey can be founders 
of families. Thus the distinction between the apratibandha 
coparceners (i e., the male coparceners) and the sapratibandha 
coparceners (i. c., the famale coparcetiers), in the family, is that 
an apratibandha coparcener can claim partition whereas a 
sapratibandha coparcener cannot claim partition. Apratibandha 
ownership is charasterised by the right to demand partition and 
sapratibandha ownership by the absence of such a right. Says 
Nandapandita : 

5Rf'T arsifcr^ ^ i 'R’ft- 

5^^qTfq’ f^^TPTTcT 1^“’ 

107 Nandapandita on Vishnu XVII. 1. Vhhnusmriti Vol. 1. p. 280 
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**And that is of two sorts- that which exists with an obstruction and 
that which exists with no obstruction. And there, the first is of those 
beginning with the wife and daughter; because there is obstruction by the 
son. The last is that of those beginning with the son; because there is 
partition in seme cases even at the wish of the son.** 

We have thus seen the outlines of the Miiakshara theories 
of sapindaship and of daja and of vibhaga; and also the tech¬ 
nique as to how the Miiakshara lawyers applied, by means 
of the device of pratibandha, those theories to the solution 
of problems presented by individuals, an 1 agnatic, cognatic and 
spiritual groups and by persons foiming groups for trade in a 
foreign country; and by groups formed by masters and slaves, and 
by the ruler and the ruled; and of problems presented by the two 
sexes of the members living together in a family and their 
co-ordination wdth and subordination to each other; and also 
the technique as to how tiie Miiakshara theory manages to 
individualize pioperty keeping it all the while communal. 
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I aril giving below opinions of the first edition expressed 
by scholars and Judges in reviews and letters. I have a 
notion that when a book of this kind reaches a second edition 
it ceases to be the Mork of the author alone, and becomes the 
joint work of the author and his critics. 

Sir S. Varadachariar was a 8iip}>orter of codification 
and he counselled the Committee that “the best solution, as in 
fact it is the simplest, is to substitute the Dayabhaga for the 
Mitskshara s^^stera.”^ So his review of the book has 
its own importance. Some of the appreciators, in their kindness, 
have praised the book and its author in high terms; but all the 
praise goes to the Mitakshara lawyers and to the Purvamimamsa 
and the Nyay^'a philosophers and logicians standing behind 
them. 


DAYA-VIBHAGA 

1 

Kelied upon by the Nagpur High Court (Mr. Justice Vivian 
Bose) ill Ramhhau v. Dala^ I. L. B. Nag. (1P46) 732. 

2 

“The autlior, who has already propounded some theories 
of his ow'ii on certain aspects of the law of Property (in 
a work entitled ^^Res Nuitius ; An Essay on Property**) has 
here attenipted an exposition of the concept of ‘Daya’ or 
Heritage according to the Mitakshara school of Hindu 
Law. Accepting Sir Henry Maine’s thesis that ‘private 
projierty, in the shape in which we know it, was chiefly 
formed by the disentanglement of the separate rights of 

1 Report of The Hiodu Law Committee (1947) p. 17. 



individuals fruin the blended rights of tlie community*, 
the author maintains that under the Mitakshara scheme 
this disentanglement ‘was more a process of emphasis than 
one of elimination’. ‘The rights of the iiidivhluur, he 
says, ‘were emphasised but the rights f»f the kinsmen were 
not thrown off as an element of no relevancy, value or use.’ 
According to him, the IVlitakshara does not proceed on the 
Western view that the heirs of a person have no interest 
in his or her property during his or her life-time. 
Emphasising the distinction between Svarnya (the right of 
propertj’^) and Isvaraiva (the power to enjt)y or othf rwisc 
deal with the property'), he maintains that ‘the relatives of 
an individual owner are owners along with him* of his 
property but ‘ their rights are not entitled to prevail as 
against the rights of the individual owner*. ‘The eniphasis 
of the rights of the individual over the rigids of kinsmen 
was achieved by the use of the id<»a of Prat ibandha, (in the 
expression Sapratiban<llia. Daya ). The theory of Pratibandha 
in Nyaya philosox)hy and its application in the field of law 
are accordingly explained and illustrated in Chapter 111 
with a view to showing that Pratibandha signified an 
obstruction, not to the acquisition of pnq)ert 3 - but to the 
exercise of the right of ownership over property alrc?ady 
acquired. The author insists that the ver^^ definition of 
Heritage (Daya) adopted by Vignaneshwr.ra and the other 
writers of his school refutes the view that the demise of the 
former ow'iier is necessary before the heir’s right in the 
property can arise. This is true as much when the iieirs 
are the widow, daughter etc., (S4,pratibandha Daya), as 
when they are the son, grandson or great-grandson of 
the owner. 

it is not practicable to summarise the author’s 
textual arguments here. Iw Is parhaps stating the position 
tt>o high to say (as the author concludes im page 1^7) that 



in 


the Mit^kHliara lavvjer filiuddrrer] at the prospect of 
unbridled individualism and hastened to cortnnunalise, by 
his doctrine of Daya, all ]>roperty whatsoever*. V^ignaneswara 
seems obviously to have been a strong supporter of institu¬ 
tions and practices as they actually existed, but he tried, as 
far as j>4>ssib]e, to reconcile them with revealed law and 
endeavoureci to find a logical basi*^ for the composite result 
thus reached. How far the concepts on which he worked 
were of Dravidian origin it is not easy to say : but his 
fundamental position tl^•^^t the institution of property was 
of secular origin and did not lest on revealed texts is some 
t-vidence of an independent outlook. He, however, made 
full use of tlic scholastic learning of the time to achieve his 
own end: anti tliere is some justification for the complaint 
of the author abc^ut * our growing uiifarniliarity with the 
ways of Sanskrit scholasticism’. His complaint that impor¬ 
tant passages in the Mitakshaia — and even the terms*Ai)rati- 
bandha ’ and ‘ Sapratibaridnahave been raisundertood 
and mislranslattd alto seems to be well founded. 
The nature and incidents of the Sapratibandli i Daya, 
as they arc now stated in our te.vt-books and 
casts-law, have been influenced to a great extent by 
notions iiuporled from the Daya-Bhaga t)r from 
the legal systems of the West, as a result of such mistrans¬ 
lation of the Mitakahara passages. To many students of 
Hindu law, it must seem an anomaly that the Mitakshara 
should recognise the son’s right by birth in his father’s 
self-acquired property and yet allow the father an independ¬ 
ent right of disposition over it. Many may consider it 
equally anomalous tliat the husband sliould liave any pow'er 
of using his wife’s Stridhanam property even during her 
life-time. Jt w ill not be w^itbout interest to see how- the 
Sanskrit lawyers have reached these results consistently 
with the theory of ‘ individual ownership 
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It does not seem necessary for the purposes of this 
review to follow th* author into the further results which 
lie contends must flow from a correct understanding of tha 
Mitakshara texts as to the nature of Daya a nd Daya-Vibhaga. 
He realises that, for all practical purposes, the law on many 
of tliese points must now be taken to have been settled by 
the well-known lext-boeks and dfcided cases, even when 
they have proceeded on an erroneous interpretation or 
translation of the original texts. He also takes note, in 
passing, of the attempts to codif}^ tV)o Hindu Law. As 
an admirer of the Milakf^hara system and of the 
practical benefits it has conferred on Hindu society, lie 
nevertJieless pleads that even * those who are powerless to 
prevent the pulling down of it may at least he allowed to 
prepare a sketch of it and preserve it He hopes further 
that the theory of Daya“with its flexible conception of com¬ 
munity and adjustable * obstruction ’ may yet help us some 
way towards a solution of the conflict between Individualism 
and Communism.’* No one who has studied the Mitakshara 
can fail to share the author’s aj)preciation of that work. 
His analysis of some of its leading concepts deserves 
attention as a useful and interesting essay in the study of 
ibe evolution of juristic thought. 

S. V. [in the Hindu, Madras] 

“ I do not know if you are aware that I reviewed the 
book for the Hindu.Madras. As I have stated iny impressions 
of the book in that review, I am not repeating the same 
heie. I may however add—what would have been out of place 
in the review—an expression of my personal appreciation 
of your critical study of ihe Texts and of the courage and 
candour with which you have expres>ed what you consider 
the right interpretation of the same. '* 


Letter dated 
13 - 8 - 4 :) 


The Honourable Sir 8. Varadaeliariar 
Judge, Federal Court 
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3 

“ T am quite sure it will be useful particularly at 
this juncture when the remoulding of Hindu law in the 
different provinces is under consideration as an all India 
problem.” 

Letter dated The Honourable Sir H. J, Kania, 

26th September 1945 then Acting Chief Justice of Bombay 

4 

“ 1 liuve gone through all the pages of the little volume 
and I must say that 1 was struck with the amount of 
industry and research that you have brought to bear on the 
subject. Your thesis, that under the Mitakshara Law all the 
heirs get property by birth or relationship though with 
regard to many of them these rights to property lie dormant 
on account of Pratibandhas ” in the shape of superior 
rights of otheis, has undoubtedly thrown open a new field 

of investigation.I doubt not that >our work will be 

appreciated by scholars and jurists alike.” 

J^ettcr dated The Honourable Mr. Justice B. K. Mukherji 
6th April 1946 then of the Calcutta High Court. 

5 

** One cannot but admire your braadth and depth of 
scholarship that has enabled you to rebuild Hindu Law on 
its ancient fv)uiidation—or rather to discover the ancient 
foundation on which the modern edifice stands. Even Hindu 
lawyers with classical Sanskrit learning must wdecome a 
work like yours that fits Hindu Law into a regular and logical 
system.” “ I must congratulate you on your work and on 
the lucidity and clarity with which you have expounded 
your ideas.” 

Letter dated The Honourable Sir L. C. Horwill, 

20th August 1945 then a Judge of the Madras High Court. 
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** I have perused the treatise and T aiu glad to find in it a 
profound and eritioai study of the Mitaksliara. A study of 
this type is moessary even though the Hindu Law may be 
codified. ” 

Letter dated The Honourable Mr. Justice Bhawani 

August 17,1945 Shankar Niyogi, then cf 

the Nagpur High Court. 


** Mr. Pawate belongs to a type rare in England but still 
rarer in Ii dia, ilie pnunical lawyer who is interested in legal 
philosopb}*. His previous work has already received favour¬ 
able notice in this Review; his present study is erpially 

welcome. The 

great Hindu lawyers of the Mitakshara scJiool lived at a 
time when iiidividal and communal rights had not been 
disentangh d; indeed, as Mr. Pawate rightly points out, they 
are not dis«ciitaiigled in tlie mind of the average Hindu today. 
They looked from the inside at the problem w'hich the 
historical jurispiudence of Europe studies from the outsidt-; 
and as they were men of the highest degree of mental train¬ 
ing, the result they achieved is one of great interest. ”t 
The Law Qjaarterly Review, (Vol. 63) 1947, page .'i89. 


S 

“ The conception of ownership in the family has never been 
bet'.er expressed, as regards the Mitakshara, than in the 
brilliant work of I. S. Pawate, called ‘Daya-Vibhaga.’ ** 

Dr. J. D. M. Derrett in the Journal of Indian 
History April 1952 

t For further extracts sec also pp. 407-8 and footnote 3 p. 3J'3 supra 
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BY THE SAME AUTHOR 

1. TIIK STRUCTURE OF THE ASHTADHYAVI (19)4) : 

“Arnonji; early monographs written by Indian scholars, 
p| ecial meiitiun may be inade of [. S iViwate’s The Structure 
of t.Iie Ashladliyayi, a rare work in wlibjh <l e author argues that 
many rules of l^anini’s grammar arc not by Panini. Tliis line 
of rcsearcli was developed Tniich later by Robert Rirwe. especially 
in Studh n zu Adhyaya HI der Aslitadhyayi Pardnis (1966).” 

J. F. Staal (Editor) 

A Reader on the Sanskrit Grammarians ((972) p. 286 
The Massachusetts Institute of Technology. 


2, lUuS NULLIUS : AN ESSAY ON PROPERTY (i9.‘)8) : 

“This is a most interesting little book....Mr. Paw’ate 
pro]>i»iind.s H theory startling at first sight but which does 
obvlile many of th< se diltieulties.... I nfamiliar as Biich a doctrine 
may be, it must be admitted that it helps to remove the 
diilicnltics inherent in Salinoiid’s eemfused exposition of the 
dou(>h‘meaning of ownership and in his attempt to distinguish 
in all rases between the content of a right (conduct) and its 
object (a thing)....But after making all these reservations W'e 
must r< cord that his w ork, so far as it goes, is a coherent and 
iiiobt raei itoriouH piece of thinking....worthy of serious consi¬ 
deration by ail who are interested in jurisprudential questions.” 

Professor A. H. Campbell in 

The Law Quarterly Review, London. (1939) 
Vo. LV. 598 at p. 600. 
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3. COKTRACT AND THE FREEDOM OF THE DEBTOR 
IN THE COMMON LAW 11953) : 

1 

‘ Mr. Pawate is always refreshing. He thinks for himself, 
and delves down to first principles and has the courage to 
depart from currently accepted notions when he feels they are 
wrong. 

“....But it is good that our thinking should receive a jolt 
and that we should he compelled to reason afresh, for there 
lies the secret of progress. All good luck to reformers and more 
grease to Mr. Pawate’s elbow.” 

The Honourable Mr. Justice Vivian Bose 
of the Supreme Court of India 

in his Foreword to the Book- 

2 

The Royal Courts of Justice 
Strand, London, W. C. 2 
31 January, 1954 

My dear Judge Pawate 

1 am delighted to receive your book on “Contract and the 
Freedom of the Debtor in the Common Law ” : and 1 do w ish to 
congratulate you on a most excellent piece of research. We are 
gradually coming to the view that a promise, because it is a 
promise, is by its very nature binding on the one who gives 
it unless there is some reason why he should be excused. Your 
book puts this view against its historical background > 1 wish 
the book all success and do thank you for it. 

With my best thanks and all good wishes, 

Yours Sincerely, 

A. T* Denning 

[The Right Hononrable Lord Justice 
Sir A. T. Denning, of The Court of Appeal, London] 
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“This is a challenging little book. Mf Pawate deserves to 
be congratulated. One may not agree with his views and may 
often find generalisations from insufiicient data, but the 
generalisations themselves are thougnt provoking and original... 

I strongly recommend Mr. Pawate*s work to the legal 
world and fervently hope that it will start a controversy.” 

—ShriG. S. Sharma, LL M. (Lucknow), J. S. D* (Yale; 

Dean, Faculty of Law, University of Rajasthan, 
in the Journal of the Indian Law Institute 
1959-60, Vol. 2, pp. 141-3. 

4 

“This book rontaius an interesting and provocative discus¬ 
sion of some problems in the law of contract. The book falls 
roughly into three parts. 

In the first part (Chapters 1 to 3) the author raises the prob¬ 
lem whether the law of contract by subjecting the debtor to the 
creditor dej)rivef the debtor of his fr^cdc m. Be concludes that 
this cannot be so, since to a system of law in which SommersetVs 

i 

Case (1772) 20 St. Tr. I was decided “loss of freedom, never so 
slight, is odious*' (at p. 35). The true analysis, it is said, is 
this : the promisor must be taken to be an honest man and an 
honest man intends to keep promises deliberate ly made. The 
promisor is thus bound not by any external element but purely 
by iiis own intention. This is said to be proved by the law 
relatirg to promises under seal which are binding irrespective 
of any element emanating from the promisee. 

“But all this is very questionable. 

*'ln the second part of the book (Chapter 4) the author 
turns from promises under seal to simple contracts.•••.“The 
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law as to simple oontracls diflers [from tlie law as to promises 
under seal] only in tl)e additional requirt iiient it iriakes for the 
purposes of enforcement only, that the promist*e shall show a 
cause for his demand in addition to the promise itseir*(at p.62 ) 

“But again this is diflicult to aecei>t . 

“The author is able to quote a large iiumhtM’ of tiicta which, 
when read literally, MiT»port his view. But wlicrc notliing turns 
on the distinetit^n hetween validity and enforieahility the 
judges may be forgiven ftn* failing to draw it. 

“The final chapter deals w ith tifTer and acceptam e. Here 
again it appears that the olTeror is loimd hy the oflcne's 
acceptance and not purely hy his ow ti intent ion. The author 
attempts to meet this ohjeelion by maintaining that offer and 
promise are the same thing : the otTeror is bound by his own 
intention and acceptance “is required to give the pnnnisee the 
right to demand performance” (at p. 1110). . 

..Furthcr,if an olFcr is a promise, it becomes ditficull to 

explain wdiy an offer is revocable anrl the explanation pul 
forward at pp. 135-6 is ra(»re ingenious tliari convincing, as it 
seems to require the reader to believe tliat an offer is. and yet 
is not, a binding promise. It is resjwctfully suggested that hero, 
as in other parts of this book, the author has involved himself 
in unnecessary difficulties by setting himself the task of 
explaining the law' of contract in terms of the elusive eoncept of 
political liberty. 

Mr. G. H. Treitel 

in The Law Qjnarterly Review, (1954) Vol. 70. 
pp. 575-7 

5 

“Mr. Pawate Las written another original and interesting 
book.Now he places under careful scrutiny some accepted 






notions of the law of contract, particular ly the doctrine of 
consiiloration. His basic preraise is that in Birnjrle contracts, 
as in tlie case of the jiroraises under seal, tlie duty of the 
promisor is created by his ow'n unaided will, by his inttmtjon 
to be bound. Wore it not so, the promisor could not l)e 
regarded as pcrfet tly ficc. To hoNl that acceptance and 
consid»*nit ion infuse the binding force into thf^ promise is 
tantamount 1o saving tl at the promisor is in etlect hrmnd by 

some exterrnd eh‘ni< nt aiul is to that extent in^frce.li follov^ s 

that the function of ac<'cj»tanfe ami eonsiderati<m is limited to 
the giving of a right of action to the promisee. Any promise 
deliberately made is binding but the promisee cannot enforce 
it until he accejns it and furnishes the consideration. 

‘ These are certairriy startling views but considered in the 
abstract not devoid of some attraction. Mr. Paw ate w rites w^ell 
and forcibly and is able to Pupj^ly a plausible solution to many 
tiresome problems of the law of contract. As haiid’ed by him 
Gibbons v. Proctor, tlie hiii iing f.»rce of mutual promises and 
premature revocation irf ulfors made in ret u-n for an act seem 
to lose most of their te rrors. Nevertheless, it toon becomes 
evident that his theory cannot be accepted. 

“The uneasiness w hich this reviewer feels is mainly caused 
by the fVict that the author is not propounding a runv theor> 
of contractual obligation. On the contrary, he ciaiius that his 
views do in fact represent the common law. This chiim the 
author patently fails to substantiate. Such evidence as he 
manages to i)roduce is meagre, unconvincing, and on occasion 
taken from elementary te.xtbooks...... 

As might be expected Mr. Pawatw frequently resorts to the 
concepts of morality and the law of nature to support his thesis. 
On p, 9f) he quotes Skymier C, B. as saying ; “It is undoubtedly 
true that every man is by the law of nature bound to fullil his 






engagements/' and then himself adds: ‘'And the law of England 
cannot go against the law of nature and say that a promise 
is not binding on the promisor by its inherent validity and 
force.” It is at least questionable whether this is the right 
interpretation of the law of nature but, even if it is accepted, 
there is no doubt that the law of England can and does go 
against it. 


—Mr. J. K. GriMlecki, 

in the Modem Law Review (1955) Voi. 18. pp. 528-30. 

6 

“This is an interesting book on the nature of contract and 
of consideration. The author seeks to show, in opposition to 
Holmes’ theory of the partial slavery of the promisor to the 
promisee, that a promise is binding of its own inherent virtue* 
that it is the intention of the promisor to be bound that alone 
makes the promise binding, and that therefore it is an expression 
of the promisor’s own freedom. The author finds in the common 
law authorities two theories of consideration, the Deceit Theory 
and the Merit Theory. The only reason why an offer is revocable 
is that if the Deceit Theory is applied there was as yet no deceit^ 
and if the Merit Theory is applied the promisee was as yet 
unworthy of having the promise enforced. The promisor is 
always a free man, being bound by something originating from 
his own will : obligation becomes the “condensation of the 

entire freedom of the debtor.into the particular acts 

promised” (p. 45). 

“There seems something paradoxical in a theory, purporting 
to be based on freedom, that yet demands binding force at a 
stage earlier than is required by theories based on slavery. 
This insistence on freedom is made fundamental by the very 
title of the book, yet it seems the weakest link in a chain of 
reasoning otherwise well presented and well documented. 
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Moreover* in his insistence that a promisor is bound only where 
he intends to be bound, the author does not seem to have 
sufficient regard to cases such as Van Praagh v. Everidge, where 
liability is imposed irrespective of the real intention of the 
offeror,or for that matter,to any case where the offer is construed 
objectively. The view held by the author does explain,* 
however, why mutual promises form consideration for one 
another (p. 68). 

“A clear summary of the scope of the work is given on pages 
6 and 7. 


—Mr. R. N. Gooderson, 
in the Cambridge Law Journal, 1955, p. 125. 

7 

“.Mr. Pawate identifies in the history of contract law 

two theories of consideration, the deceit and the merit. Under 
the deceit theory, a promise is legally enforceable if by it the 
promisee is deceived intt> detrimental action; under the merit 
theory, if the promisee merits performance by doing the act 
stipulated by the promisor, whether aware of the promise or not, 
or by making a counter-promise intending to be bound by it. 
The deceit theory is traced back to the Students’ exposition 
of the law of contract in Doctor and Student, while the germ of 
the merit theory is the late sixteenth-century case, Greenleaf v. 
Barker,'^ Almost exactly half the book is devoted to 

explaining and illustrating these theories. 

'*The doctrine that a promise binds because it is intended 
to bind is applied to problems that have long plagued orthodox 
contract thinking. Only one or two will be mentioned. Thus, 
the author says that a promise may be consideration for a 
promise because each promisor intends to be bound and each by 


li 78£. R.449. 
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assuming a duty merits the other’s [UTformanco. Gibbons v. 
Proctor tlie ease in which a reward uas recovered though, in 
supplying the requested information, the elaimunt was unaware 
of the oflVr, is justified on the merit, but not on the deceit, 
theory of consideration ; in promising the reward the promisor 
assumed a duty, and in providing the information the 

clairaant, though ignorant of the ofTer, merited perfurmance. 

The I ule, if it is a rule, tliat, once an oth ree begins to perform 
a course of action for w hich a unilateral promise was offered, the 
promise cannot be withdrawn wdihout incurring liability is 
justified as are many other rules that perplex orthodoxy. 

‘‘Mr. Pawate’s ingenuity evokes admiration. This reviewer 
doubts, liowcver, the possibility of ex])l{iining the law of 
contract by any single theory of obligj.tiori. The “huv of 

oontract” is not homogeneous. Within this area certain 

interests corai>eto for recognition and enforcement by law’and 
there will ever be anomalies if one attempts to explain all the 

cases, the interest-contlict-resolutions, by a single theory. 

Mr. Pa wale's theory does appear to exi>lain a wide sc’cction of 
cases, though the judg* s who decided them would piobably have 
been surprised had they heard his explanations. But one would 
be interested in his application of the theory to still other 
botlicrsonie problems. 

“Though one may disagree with Mr. Pawate’s particular 
attempt to explain contract in terms of the single policy 
of effectuating the promisor’s freedom, one none the less feels 
that his kind of incisive, provocative analysis, throwing light 
from hitherto untried angles on problems old and new, deserves 
encouragement.” 

—Mr. W. F. Ryan, of the Faculty of Law, University of 
New Brunswick, in the University of Toronto Law Journal 
Vol. X, No. 2 (1956) pp. 333-6. 


2. (189!) 6 L. T* R. 594. 
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*‘Thi« short book i«, to say the least, provocative, and iliat 
is praise in itself. 

“...Stated shortly, Mr. Pawate’s first proposition is that a 
promisor is bound by his promise if he intended tt» be bound. 
If he did not intend to be bound he is not bound, although lie 
might tJien be liable on the promise, Mr. Pawate contends, in 

deceit.His second proposition is about consideration, but he 

merely reforms it slightly and I think, states a doctrine more 
useful in the solution of fascinating logical problems in the law 
of contract tlian the commonly accepted bargain theory widely 
adopted today. Mr. Pawate suggests that “there is something 
eternal about the doctrine fof coiisiderationj and if the b gislatiire 
should abolish it, the judge would still find it standing there 
unharmed*' (p. 93), a statement reminiscent of Maitland's 
famous observation that “the forms of aetion we have buried 
but they still rule us from iheir graves”; mid Mr. Pawate's 
statement might prove as true as Maitland's did, and for the 
same reason. 


“The notion of a test for merit in the promisee is, I think, 
u useful one, but just how useful is the important question. 
Mr. Pawate applies it himself to a number of troublesome logical 
situations. 

“Mr. Pawate's merit theory of consideration thus supplies 
easier answers to some well know^n logical snags than does the 
current doctrine. But does his theory offer any help at all 
with the policy problems to w hich critics of consideration point 
when they attack the doctrine ?. 






xvi 


‘*Mr. Pawate writer with a clear style.Those Canadian 

law studeiits who have been raised atider some version of the 
‘*oase method” will be interested to see how effective an 
argument Hr. Pawate wTites with an obvious reliance on text¬ 
books (and some edited case books) as his basic data.” 

--Prof. J. B. Milaier, AssiMaate Professor of Law, 
University of Tfnronto, in the Canadian Bar Review, 
Vol. XXXn, (1954), pp. 806-10. 

9 

1 

*‘The author of this book believes that the current theory of 
fontracts is **highly unsatisfactory'*.^ He criticises the generally 
accepted view becaute it ignores certain basic concepts, aniemg 
the most important of which seem to be the following : 

M) The coercive |M)wer of conscience alone is a sufficient 
sanction to create a binding promise or duty.^ Such a 
duty may exist though there is no correlative ri^lit.'"* 

(2) promise is binding on the promisor in virtue of his 
intention alone to be bound*'.^ 

(3) A pethon can acquiie a right by contract only with his 
consent.^ 

(4) A person who assumes a contractual duty surrenders no 
freedom.* 

1. Pawate: Contract and the Freedom of the Debtor in the Common 
Law I (1953). 

2. Pawate, op. cit., 30. 

3. **lt appears that the duty of a debtor under a contract arises 
before the right of the creditor and sometimes survives that right'. 
Pawate op- dc. i2. 

4. Pawate op. cit. 9. 

5. Pawate op. dt. 14,125 and 126. 

6. Pawate, op. cit., 2, 6, 36. 
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*‘Aii intelligent and educated man, Mr. Pawate offers his 
criticisms in clear English and with rigorous logic. He looks 
at our legal system from the vantage point of a distant country 
and a different culture. We need not necessarily accept what he 
says, but we cannot be indifferent to it. It may be that as the 
result of searching introspection we shall find that we have 
lost sight of some of the simple attributes of justice. Perhaps 
we should reshape some of our formulations of legal doctrine 
or re-evaluate many of our legal ideas. Mr. Pawate’s book may 
stimulate ns in this direction. At the very least his work 
furnislies much food for thought and he must be given credit 
for having done some intensive prying beneath some of oiir 
traditional theories and consecrated phrases in contract law*. 

II 

**However, careful and repeated reading of Mr. Pawate’s 
work leave's the reviewer perplexed with a number of questions. 
Does not Mr. Pawate’s theory create more problems than it 
settles ? By intermingling private morality and law does he not 
create rather than dispel confusion ? Is be successful in stating 
a universal theory of contracts which as he hopes reconciles all 
inconsistencies and dilemmas ? is there after all, as he reems to 
tliink, any universal principle or absolute theory by which all 
contract questions can be Judged ? 

•‘The only justification for a legal theory lies in ita 
promotion of understanding and communication. Any given 
mass of legal data usually may be organised and classified in 
accordance with more than one pattern. Each pattern may 
have its advantages. None is likely to be jierfeet. Mr. Pawate 
may prefer to string a collection of beads of different colors, 
shapes and sizes according to one pattern and the reviewer 
may prefer to string them according to another.Each arrangement 
may have its peculiar symmetry and utility. However if the 
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bea<lR havo not been previously selected but have been taken 
at random, each pattern is likely to contain flaws and 
and irregularities, and to leave out some l>ead8 which cannot 
be p'‘o()eily, fitted into the design. Leftovers may have to 
remain unstrnng or strung on a little siring of their own. Just 
as there is no inevitably correct pattern for the beads, there is 
no exclusively **sound’' pattern for all contract data. The 
reviewer’s training and study have been such that he has strung 
his legal beads (cases) in a pattern which differs in design 
from Mr. Pawate's. It is impossible for the review^er to prove 
that his design is more symroc^trical, useful or cunducive to 
the understanding of contract law than Mr. Paw'ate’s. After 
admitting the existence of many imperfections in his own 
formulations, all the reviewer can do is to point out that 
Mr. Pawate’s system also is not without daw s. 


—Professor George W* Goble, Professor of Law, 
University of Illinois Law Scho6l, in the Gornell Law 
Quarterly, Vol. 40, (1955), pp. 402-9. 

10 

"The present work U an attempt at explaining in an original 

and novel way the theory of consideration in Contract. His 

ideas are quite logical nnd the exposition of the same is based 
on historical sources...... We recommend the book to all those 

interested in the study of the theory of the law and its 
application in the modem set up. 

—The Madras Law Journal, 
(24-12-53) p. 77. 
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^*Tbe point which he has made in this essay is that a 
promise is binding on the promisor by its own force without 
reference to the consideration moving from the promisee; and 
the furnishing of the consideration only gives the promisee an 

occasion to enforce the promise.The current theory of 

contract appears to the learned author to be highly unsatis¬ 
factory as it has to exclude from its scope the law as to promises 

by deed.We recommend this book to the members of the 

Bench and the Bar as a striking contribution to legal thought 
by a.thinker.’* 

—The Nagpur Law Journal, 
January 1954, p. 14. 
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XIV 


Daya-Viiih^\ga 


Shrikrishna Tarkalankara 

18 loot note 4. 

Slave 
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Smriti law 
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Smritichanclrika 
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oil reuiiiuii 144; assriis natural uomiii iiui of man is frucrioin 

1^89. 


Son 

the 279: Kslietraja, tJie i;o-o\\iu/r oT mother’s proprrty 
21^-22. (lyiii^ uiidividod from his |;aronts 442; dyjnj* divided 
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S4; identitioatiofi ol a, uiiii the father 102; twelve kimls of 
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the transmigration of IJie SO. 

Spes successionis 

419. 
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the nature of 1, 122; 407. 

Survivorship 

the nature of !; and succession, no two words in the 
Mitakshara etjiiivalcut to them 31, 404; JenkiiiB C. J., on 40/. 
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Sva, swa, 

Hometirous meaiiB propeity existing with no obstruction and 
sometimes property existing with some obstruction 48; 
includes both apratibandha and sapratibandha dayas 95. 

Svamya (ownership, ownerness) 

Svatva (owiiediiesH) 

Ii6; is laiiJvika, syllogism showing that 2i29-i>2; our diiliculties 
in undorstaiidiiig tJie argument 247-8. 


Tarka 

220-221 
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Transfer 

by act of parties and by opc^ratioii of law lJ-2, 79. 


Vadavaridhi 

tlie 129 
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Vatsyayana 

6LS0. 

Vedanta Sutra 

61 . 

Vibhaga, 

lUH, no, 115; the Mitakshara deliiiitioii of, older than 
V^ijnaneswara lU.S; Bharuclii's criticism of 1.0.1; of religious 
duties an<i of secular property 10.1-5; in a family possessing 
no property lOS;unilateral intention sufficient for 106 involved 
separation of person from person 107; derivation of the word 
108; inheritance 114-5, 120; is vyavastha or arrangement; 

its purpose 116-8; partition 121; is the taking possession 
of the heritage by an heir for enjoyment to the total or partial 
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exclusion ol an other hen* or heirs 11!:^, the two Milakstiara 
dolinltioiiK of 118; is eoiriing into a greaUir eoutael {siimyo};a) 
with tlie heritflge 122; clistinguishe<l Iroin sueeession 
a vyavastha 124-o; operates hy erec iijig ohstj nclions between 
(JilVerent shares 126; builds up separate ownersiiips ou the 
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Vidyavansha 

19S, 199. 

Vijnaneshwara 

6.'», 64: his argunicnt that all heirs get the property l>y' hirifi, 
the gist of 207-N. 


Viruddlia sambandha marriage 

174 
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Widow 

3, of bniiliers all of whom have tlieil in jointiiess :>39-40. 

Wife 

the, .*», 271; a Miudra, her rights 276; in an undivided fainily 
277-9; co-owner ot husband’s pniperty 31 I; gets property 
<ir her husliand by survivorship 279, 4US; ami daughter, 
wiicther their rights are a meie A/;e.Y succession is 410. 

Wives 

rights of, to shares in a partition 432. 

Woman 

a married, has two personalities, as a daugl^ter in her 
father’s fa mily and as a wife in her husband’s family 402; can 
not be the nucleus for the formation round her of a family 
402. 
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